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2010-06662 DECISION & ORDER

Sheryl Azevedo, et al., respondents, v Platform Taxi
Service, Inc., et al., appellants.

(Index No. 21386/07)

                                                                                      

Skenderis & Cornacchia, P.C., Long Island City, N.Y. (Louis T. Cornacchia and
Louis Thomas Cornacchia III of counsel), for appellants.

Mitchel H. Ashley, New York, N.Y., for respondents.

In an action to recover damages for personal injuries, etc., the defendants appeal from
an order of the Supreme Court, Kings County (Battaglia, J.), dated June 23, 2010, which denied their
motion for summary judgment dismissing the complaint on the ground that the plaintiff Sheryl
Azevedo did not sustain a serious injury within the meaning of Insurance Law § 5102(d).

ORDERED that the order is affirmed, with costs.

The defendants failed to meet their prima facie burden of showing that the injured
plaintiff did not sustain a serious injury within the meaning of Insurance Law § 5102(d) as a result
of the subject accident (see Toure v Avis Rent A Car Sys., 98 NY2d 345; Gaddy v Eyler, 79 NY2d
955, 956-957). In support of their motion, the defendants submitted certain photographs depicting
the injured plaintiff’s alleged injuries. However, the photographs were not in admissible form (cf.
Lewis v General Elec. Co., 145 AD2d 728, 729). Without the photographs, the defendants’ other
submissions in support of their motion for summary judgment were insufficient to establish, prima
facie, the defendants’ entitlement to judgment as a matter of law (see Rulison v Zanella, 119 AD2d
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957, 957-958; Prieston v Massaro, 107 AD2d 742, 743; Savage v Delacruz, 100 AD2d 707, 707-
708; see also Slater v Town of Rochester, 31 AD2d 590; cf. Sidibe v Cordero, 79 AD3d 536, 536;
Baker v Thorpe, 43 AD3d 535, 537; Hutchinson v Beth Cab Corp., 207 AD2d 283, 283-284;
Edwards v DeHaven, 155 AD2d 757, 758; Koppelmann v Lepler, 135 AD2d 507). 

Since the defendants failed to meet their prima facie burden, it is unnecessary to
consider whether the plaintiffs’ papers in opposition to the defendants’ motion were sufficient to raise
a triable issue of fact (see Coscia v 938 Trading Corp., 283 AD2d 538).

SKELOS, J.P., DICKERSON, HALL, AUSTIN and MILLER, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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