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2010-05418 DECISION & ORDER

Town of Babylon, appellant, v Investment Properties, Inc.,
defendant, Sneak A Peak, Inc., doing business as Peak-A-
Boo, respondent.

(Index No. 22920/07)

                                                                                      

Paul J. Margiotta, Town Attorney, Lindenhurst, N.Y. (Allen E. Huggins of counsel),
for appellant.

In an action, inter alia, to enjoin the defendants from operating an adult retail
establishment on certain premises without a valid certificate of occupancy, the plaintiff appeals, as
limited by its brief, from so much of an order of the Supreme Court, Suffolk County (Spinner, J.),
dated April 7, 2010, as granted the cross motion of the defendant Sneak A Peak, Inc., doing business
as Peak-A-Boo, pursuant to CPLR 3211(a)(3) to dismiss the complaint insofar as asserted against
it on the ground that the plaintiff lacked the legal capacity to initiate and maintain the action.

ORDERED that the order is reversed insofar as appealed from, on the law, with costs,
and the cross motion of the defendant Sneak A Peak, Inc., doing business as Peak-A-Boo, pursuant
to CPLR 3211(a)(3) to dismiss the complaint insofar as asserted against it is denied.

The defendant Investment Properties, Inc., leased premises in the Town of Babylon
to Sneak A Peek, Inc., doing business as Peek-A-Boo, incorrectly sued herein as Sneak A Peak, Inc.,
doing business as Peak-A-Boo (hereinafter the defendant).  The defendant intended to operate an
adult retail establishment at the premises.  The Town commenced this action to enjoin the conversion
of the premises into an adult retail establishment, and the operation of such a business at the premises,
in the absence of a valid certificate of occupancy.  The defendant cross-moved to dismiss the
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complaint insofar as asserted against it on the ground that the Town Board of the Town of Babylon
(hereinafter the Town Board) had not enacted a resolution authorizing the commencement of the
action, and that the Town, thus, lacked capacity to commence and maintain the action.  The Supreme
Court granted the cross motion. We reverse.

Byenactment of § 1-16A of the Town Code of the Town of Babylon, the Town Board
delegated to the Town Attorney of the Town of Babylon (hereinafter the Town Attorney) the
authority to prosecute violations of the Town’s local laws. That authorization was sufficient to
designate the Town Attorney as the “proper local authorit[y]” to commence civil actions to enjoin
violations under Town Law § 268(2).  Thus, the Town Attorney had the capacity and authority to
commence this action on behalf of the Town (see Town of Brookhaven v Durao, 21 AD3d 1083,
1084).  Accordingly, the defendant’s cross motion should have been denied.

SKELOS, J.P., COVELLO, BALKIN and AUSTIN, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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