Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D31806
Y/prt
AD3d Submitted - May 13, 2011
JOSEPH COVELLO, J.P.
RANDALL T. ENG
JOHN M. LEVENTHAL
JEFFREY A. COHEN, JJ.
2010-05961 DECISION & ORDER

German Del Pozo, appellant, v Impressive Homes,
Inc., et al., defendants, Cambridge Funding Group,
LLC, et al., respondents.

(Index No. 5345/04)

Kevin Kerveng Tung, P.C., Flushing, N.Y. (Kun Zhao of counsel), for appellant.

DelBello Donnellan Weingarten Wise & Wiederkehr, LLP, White Plains, N.Y.
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In an action, inter alia, for specific performance of a contract for the sale of real
property, the plaintiff appeals, as limited by his brief, from so much of an order of the Supreme Court,
Queens County (Kitzes, J.), entered May 12, 2010, as granted those branches of the motion of the
defendants Cambridge Funding Group, LLC, and Remark Development Corp. which were for
summary judgment dismissing the causes of action to recover damages for encumbering the property
with knowledge that a notice of pendency had been filed and for specific performance, insofar as
asserted against them.

ORDERED that the order is affirmed insofar as appealed from, with costs.

The Supreme Court properly determined that the defendants Cambridge Funding Group,
LLC, and Remark Development Corp. (hereinafter together the defendants) established their prima
facie entitlement to summary judgment dismissing the cause of action to recover damages for
encumbering the property with knowledge that a notice of pendency had been filed, in effect, on the
ground that it does not state a cognizable cause of action to recover damages against the defendants.
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While a purchaser or encumbrancer whose interest in property is acquired after the filing of a notice
of pendency is bound by all proceedings taken in the action (see CPLR 6501), a notice of pendency
does not serve to create rights (see 2386 Creston Ave. Realty, LLC v M-P-M Mgt. Corp., 58 AD3d
158, 161) which would give rise to a viable claim to recover damages against a subsequent
mortgagee. In addition, in support of their motion for summary judgment, the defendants submitted
evidentiary proof establishing, prima facie, that the mortgages they previously held on the subject
property were satisfied in full and discharged of record prior to the filing of the second amended
complaint, and thus did not encumber the property. In opposition to this showing, the plaintiff failed
to raise a triable issue of fact by offering evidence to refute the defendants’ prima facie showing that
they do not hold mortgages encumbering the property, or demonstrating that the recording of the
now-discharged mortgages caused him to suffer any damages. Accordingly, the Supreme Court
properly granted that branch of the defendants’ motion which was for summary judgment dismissing
the cause of action to recover damages for encumbering the property with knowledge that a notice
of pendency had been filed, insofar as asserted against them.

To the extent that the complaint asserts a cause of action for specific performance against
the defendants, it was also properly dismissed insofar as asserted against them. The defendants
established, prima facie, that they were not parties to a 2002 contract between the plaintiff and the
defendant Impressive Homes, Inc., for the sale of the subject property, and hold no interest in the
property. In opposition, the plaintiff failed to raise a triable issue of fact. Thus, the Supreme Court
properly granted summary judgment dismissing the cause of action for specific performance insofar
as asserted against the defendants.

In view of our determination, we need not reach the issue of whether the County Clerk’s
failure to index the plaintiff’s notice of pendency rendered it ineffective.

COVELLO, J.P., ENG, LEVENTHAL and COHEN, JJ., concur.

ENTER:
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Matthew G. Kiernan
Clerk of the Court
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