
Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D31925
H/kmb

          AD3d          Submitted - February 14, 2011

WILLIAM F. MASTRO, J.P. 
PETER B. SKELOS
JOHN M. LEVENTHAL
SHERI S. ROMAN, JJ.
                                                                                      

2010-05505 DECISION & ORDER

People of State of New York, respondent, v
Phillip N. Riley, appellant.

                                                                                      

Robert C. Mitchell, Riverhead, N.Y. (James H. Miller III of counsel), for appellant.

Thomas J. Spota, District Attorney, Riverhead, N.Y. (Edward A. Bannan of counsel),
for respondent.

Appeal by the defendant from an order of the County Court,  Suffolk County (Kahn,
J.), dated May 13, 2010, which, after a hearing pursuant to Correction Law article 6-C, designated
him a level three sex offender.

ORDERED that the order is reversed, on the law, without costs or disbursements, and
the defendant is redesignated a level two sex offender.

A court has the discretion to depart from the presumptive risk level based upon the
facts in the record, but a departure from the presumptive risk level is warranted only where “there
exists an aggravating or mitigating factor of a kind, or to a degree, that is otherwise not adequately
taken into account by the guidelines” (Sex Offender Registration Act: Risk Assessment Guidelines
and Commentary at 4 [2006 ed]; see People v Kraus, 45 AD3d 826, 827).  Further, inasmuch as the
risk assessment instrument will generally result in the proper classification, “departures will be the
exception—not the rule” (Sex Offender Registration Act: Risk Assessment Guidelines and
Commentary at 4 [2006 ed]; see People v Burgos, 39 AD3d 520; People v Guaman, 8 AD3d 545).
Here, contrary to the County Court’s finding, there was no aggravating circumstance not adequately
taken into account by the guidelines, so an upward departure was not authorized (see People v
Hegazy, 25 AD3d 675, 676). 
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Moreover, to the extent that the County Court did not intend to depart from the
presumptive risk level, but instead intended to applythe “MentalAbnormality” override, which would
itself have classified the defendant presumptively as a level three offender, the record fails to support
application of that override. The Sex Offender Registration Act Guidelines provide that application
of the Mental Abnormality override is permissible when “[t]here has been a clinical assessment that
the offender has a psychological, physical, or organic abnormality that decreases his ability to control
impulsive sexual behavior” (Sex Offender Registration Act: Risk Assessment Guidelines and
Commentary [2006 ed]; see People v Martin, 79 AD3d 717). Here, however, there has been no such
clinical assessment, and the record does not suggest, much less establish, by the required clear and
convincing evidence, that the defendant in fact suffers from such an abnormality (cf. People v
Chandler, 48 AD3d 770, 771-772). Consequently, application of the Mental Abnormality override
was improper (see Correction Law § 168-l[5][a][i]; People v Kraus, 45 AD3d at 827; People v
Zehner, 24 AD3d 826, 827). Accordingly, the County Court’s classification of the defendant as a
level three offender was improper (see People v Chandler, 48 AD3d at 771-772; People v Burgos,
39 AD3d at 520-521).

MASTRO, J.P., SKELOS, LEVENTHAL and ROMAN, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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