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2010-06627 DECISION & ORDER

In the Matter of Transit Auto Towing, Inc., appellant,
v City of Yonkers, et al., respondents.

(Index No. 7843/10)

                                                                                      

Smith, Buss & Jacobs, LLP, Yonkers, N.Y. (Jeffrey D. Buss and Jennifer L. Stewart
of counsel), for appellant.

Mark W. Blanchard, Yonkers, N.Y. (John A. de Angeli of counsel), for respondents
City of Yonkers and Board of Contract and Supply.

Bleakley Platt & Schmidt, LLP, White Plains, N.Y. (Joseph Madden of counsel), for
respondent A.P.O.W. Towing, LLC.

Bank, Sheer, Seymour & Hashmall, White Plains, N.Y. (Jay B. Hashmall of counsel),
for respondent County Auto & Commercial Towing, Inc.

Warren L. Cohen, Tuckahoe, N.Y., for respondent Don-Glo Towing and Service
Center. 

In a proceeding pursuant to CPLR article 78, inter alia, to review a determination by
the City of Yonkers and Board of Contract and Supply dated February 25, 2010, which, among other
things, granted A.P.O.W. Towing, LLC, a franchise to provide the City of Yonkers with towing,
storage, and services related to the disposition of impounded vehicles, the petitioner appeals, as
limited by its brief, from so much of a judgment of the Supreme Court, Westchester County (Wetzel,
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J.), entered June 16, 2010, as, in effect, denied the petition and dismissed the proceeding.

ORDERED that the judgment is affirmed insofar as appealed from, with one bill of
costs to the respondents appearing separately and filing separate briefs.

The petitioner commenced this proceeding to challenge, inter alia, the legality of the
determination of the respondent City of Yonkers and its Board of Contract and Supply (hereinafter
together the City) awarding a franchise to the respondent A.P.O.W. Towing, LLC (hereinafter
A.P.O.W.), pursuant to which A.P.O.W. would provide the City with, among other things, towing
and impounding services.  In a proceeding pursuant to CPLR article 78 to review the determination
of a municipality, judicial review “is limited to ascertaining whether the action was illegal, arbitrary
and capricious, or an abuse of discretion” (Matter of Birch Tree Partners, LLC v Town of E.
Hampton, 78 AD3d 693, 694; see Matter of Dreier v LaValle, 29 AD3d 790, 791).  A municipality’s
determination to award contracts “must be upheld so long as it is in accord with the law and has a
rational basis” (Matter of Dreier v Lavalle, 29 AD3d at 791; see Matter of Service Bus Co., Inc. v
City School Dist. of Yonkers, 20 AD3d 483, 484; Matter of Kayfield Constr. Corp. v Morris, 15
AD2d 373, 378).  Here, contrary to the petitioner’s contentions, it failed to establish that the subject
determination was illegal, arbitrary and capricious, or an abuse of discretion (see Matter of Baumann
& Sons Buses v Patchogue-Medford Union Free School Dist., 231 AD2d 566, 567).  Accordingly,
the Supreme Court properly, in effect, denied the petition and dismissed the proceeding.

The petitioner's remaining contention is without merit. 

DILLON, J.P., COVELLO, CHAMBERS and ROMAN, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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