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In the Matter of James McGee, appellant, v 
Michael Johnson, etc., et al., respondents.
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Tilem & Campbell, P.C., White Plains, N.Y. (John Campbell of counsel), for
appellant.

Costello & Folchetti, LLP, Carmel, N.Y. (Gregory L. Folchetti of counsel), for
respondents.

In a proceeding pursuant to CPLR article 78 to compel the respondents to produce
certain documents pursuant to the Freedom of Information Law (Public Officers Law art 6) and for
an award of reasonable attorneys’ fees, the petitioner appeals, as limited by his brief, from so much
of a judgment of the Supreme Court, Putnam County (Nicolai, J.), dated October 12, 2010, as denied
that branch of the petition which was to compel the disclosure of the Carmel Police Department’s
final determination of a “civilian complaint” made against police officers and, in effect, dismissed the
proceeding.

ORDERED that the judgment is affirmed insofar as appealed from, with costs.

Contrary to the Supreme Court’s conclusion, there is no evidence that the document
that is the subject of this appeal, i.e., the Carmel Police Department’s (hereinafter the CPD), final
determination of a “civilian complaint” made against police officers, was provided to the petitioner
in response to his Freedom of Information Law (hereinafter FOIL) (see Public Officers Law § 84 et
seq.) request.  Indeed, in arguing that this document was exempt from disclosure under FOIL, the
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CPD implicitly acknowledged that the document was not provided to the petitioner.

Nonetheless, we affirm the denial of the subject branch of the petition and dismissal
of the proceeding because the CPD demonstrated that, under the circumstances, the document is
exempt from disclosure pursuant to Public Officers Law § 87 (2)(a) and Civil Rights Law § 50-a (see
Matter of Daily Gazette Co. v City of Schenectady, 93 NY2d 145, 157-160; Matter of Prisoners’
Legal Servs. of N.Y. v New York State Dept. of Correctional Servs., 73 NY2d 26, 33; Matter of
Argentieri v Goord, 25 AD3d 830, 831-832;Matter of Ferrara v Superintendent, N.Y. State Police,
235 AD2d 874, 874-875).  Moreover, because the petitioner did not “substantially prevail[ ]” in this
proceeding, he is not entitled to an award of attorneys’ fees (Public Officers Law § 89[4][c]).

In light of our determination, we need not reach the parties’ remaining contentions.

SKELOS, J.P., BALKIN, LEVENTHAL and LOTT, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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