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Appeal by the defendant from an order of the County Court, Westchester County
(Cohen, J.), entered October 20, 2009, which, after a hearing pursuant to Correction Law article 6-C,
designated him a level three sex offender.  By separate order entered May 24, 2010, the same court
stayed enforcement of so much of the order entered October 20, 2009, as designated the defendant
a level three sex offender, pending hearing and determination of this appeal.

ORDERED that the order entered October 20, 2009, is affirmed, without costs or
disbursements, and the matter is remitted to the County Court, Westchester County, to direct the
defendant to register as a level three sex offender.

Contrary to the defendant’s contention, the County Court properly assessed him 30
points under risk factor 3 (three or more victims), since children portrayed in child pornography are
victims (see People v Johnson, 11 NY3d 416, 419-420; People v Bretan, 84 AD3d 906).  Further,
in determining that there were at least three victims, the County Court properly relied upon the
descriptions of the child pornography that the defendant was convicted of possessing that were
contained in a report prepared by his federal probation officer (see People v Mingo 12 NY3d 563,
573; People v Mendez, 79 AD3d 834; see also Correction Law § 168-n [3] [the court in a hearing
pursuant to the Sex Offender Registration Act may “consider reliable hearsay evidence submitted by
either party”]).
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The County Court providently exercised its discretion in declining to downwardly
depart from presumptive risk level two to risk level one.  Moreover, under the circumstances of this
case, the County Court properly determined that an upward departure to risk level three was
warranted.  “The risk level suggested by the R[isk] A[ssessment] I[nstrument] . . . is merely
presumptive, and the assigning of a risk level is within the sound discretion of the S[ex] O[ffender]
R[egistration] A[ct] court” (People v Pettigrew, 14 NY3d 406, 409; see People v Bretan, 84 AD3d
906).  Here, “[c]onsidering both the mitigating factors and the aggravating factors set forth, under
the particular circumstances of this case, we find that the aggravating factors outweigh the mitigating
factors to such an extent that an upward departure from the presumptive risk level is warranted”
(People v Bretan, 84 AD3d at 907; see People v Twyman, 59 AD3d 415; People v Worley, 57 AD3d
753, 755). 

The defendant’s contention that the use of certain evidence at the hearing violated his
rights under the New York Constitution is unpreserved for appellate review.

RIVERA, J.P., COVELLO, FLORIO and LOTT, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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