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(Index No. 13008/11)

                                                                                      

In a proceeding pursuant to Election Law § 16-102, inter alia, to invalidate a petition
designating Joseph E. Carvin, Robert Nioras, Christina Collins, Janusz R. Richards, and John
Descrescenzo as candidates in a primary election to be held on September 13, 2011, for the
nomination of the Republican Party as its candidates for the public offices of Supervisor, Member of
the Town Council, Member of the Town Council, Receiver of Taxes, and Superintendent,
respectively, of the Town of Rye, the petitioners appeal from a final order of the Supreme Court,
Westchester County (Colabella, J.), dated August 8, 2011, which, after a hearing, in effect, denied
the petition and dismissed the proceeding.

ORDERED that the final order is affirmed, without costs or disbursements.

The petitioner candidates commenced this proceeding to invalidate the subject
combined designating petition. The combined designating petition contained 604 signatures.  The
combined designating petition did not contain a space in the subscribing witness statement where the
subscribing witness could enter the number of signatures on each page.  The subscribing witnesses
wrote the number of signatures in the margin, and in some cases initialed this number.  The petitioners
challenged 381 signatures, which were set forth on pages where the subscribing witness failed to
initial where the subscribing witness wrote the number of signatures.  Invalidation of  these 381
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signatures would result in only 223 valid signatures, 18 less than the 241 signatures required for
designation.

At a hearing, two witnesses each testified, with respect to certain pages of the
combined designating petition, that said person was the subscribing witness who had collected the
signatures, signed the witness statements, and written the number of signatures on each page in the
margin, although said witness had not initialed those numbers.  The parties stipulated that a third
witness would give similar testimony as to the pages of the combined designating petition for which
he was the subscribing witness.

The Supreme Court, in effect, denied the petition and dismissed the proceeding,
finding that the witness statements were in substantial compliance with statutory requirements.  The
Supreme Court found that the inclusion of the number of signatures was not an alteration of any
information on the combined designating petition.  The Supreme Court credited the testimony of the
witnesses that the information on pages 13, 14, 25, and 32 through 37 of the combined designating
petition was entered by those witnesses, although not initialed.

On appeal, the petitioners contend that the Supreme Court should not have permitted
the candidates’ witnesses to testify at the hearing as to the validity of the signatures they collected,
as the candidates had not timely commenced a validation proceeding.  They argue that the candidates
interposed an affirmative defense in their answer to the petition that was the equivalent of a validation
proceeding.  This contention is without merit.  The candidates were not required to commence a
validation proceeding to respond to the allegations in the invalidation petition.

The petitioners further contend on appeal that the inclusion of the number of
signatures without initials on certain pages constituted material alterations, and that those pages
containing such alterations should be deemed invalid.  This contention is also without merit.  While
an uninitialed and unexplained alteration in the number of signatures witnessed constitutes a material
alteration, which may invalidate the relevant page (see Matter of Jonas v Velez, 65 NY2d 954; Matter
of White v McNab, 40 NY2d 912; Matter of Gravagna v Board of Elections of City of N.Y., 22
AD3d 776), here, there was no alteration in the number of signatures witnessed.  Rather, the
subscribing witnesses merely entered the number of signatures, with no numbers previously entered
that could have been altered.  Furthermore, the inclusion of the number of signatures in the margin
was explained by the witnesses’ testimony at the hearing.  The omission of a space for the subscribing
witnesses to enter the number of signatures on each page, and the placement of the number of
signatures on each page in the margin, concerns form and not substance, as opposed to an alteration
in the number of signatures and, therefore, did not constitute a material alteration (see Matter of King
v Sunderland, 175 AD2d 896).

MASTRO, J.P., LEVENTHAL, CHAMBERS, ROMAN and MILLER, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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