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In the Matter of Catherine E. Pisani, petitioner-
respondent, v Michael J. Kane, et al., appellants,
et al., respondent.

(Index No. 12998/11)
                                                                                      

In a proceeding pursuant to Election Law § 16-102, inter alia, to invalidate (1) a
petition designating Michael J. Kane as a candidate for the nomination of the Independence Party as
its candidate for the public office of Westchester County Legislator, 1st Legislative District, and (2)
a petition designating Mary F. Foster as a candidate for the nomination of the Independence Party
as its candidate for the public office of Mayor of the City of Peekskill, designating Donald F. Bennett,
Jr., Kathleen E. Talbot, and Reginald J. Johnson as candidates for the nomination of the Independence
Party as its candidates for the public office of Member of the Common Council of the City of
Peekskill, and designating Darren Rigger as a substitute candidate for the nomination of the
Independence Party as its candidate for the public office of Member of the Common Council of the
City of Peekskill, in a primary election to be held on September 13, 2011, the appeal is from a final
order of the Supreme Court, Westchester County (Smith, J.), dated August 8, 2011, which, after a
hearing, granted the petition to invalidate the designating petitions.

ORDERED that the final order is modified, on the law and the facts, by deleting the
provision thereof granting that branch of the petition which was to invalidate the petition designating
Darren Rigger as a substitute candidate for the nomination of the Independence Party as its candidate
for the public office of Member of the Common Council of the City of Peekskill, and substituting
therefor a provision denying that branch of the petition and dismissing the proceeding insofar as
asserted against Darren Rigger; as so modified, the final order is affirmed, without costs or
disbursements.
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During a hearing on the invalidating petitions held on August 4, 2011, the parties
agreed to dismiss the proceeding against Darren Rigger, and the Supreme Court agreed to the
dismissal.  However, in the final order appealed from, the Supreme Court, inter alia, granted the
petition against Darren Rigger.  Since the final order is inconsistent with the Supreme Court’s
decision at the hearing, we modify the final order to conform to the decision (see RKO Properties,
Ltd., v Boymelgreen, 77 AD3d 721).

Contrary to the appellants’ contention, the petition states a cause of action pursuant
to Election Law § 16-102(1), as it alleges facts sufficient to establish the petitioner’s right to the
particular relief sought and provides notice of the transactions and occurrences intended to be proven
(see CPLR 3013; Matter of Klein v Garfinkle, 12 AD3d 604, 605; see also Matter of Stavisky v Koo,
54 AD3d 432).

The requirements that a subscribing witness disclose his or her current address and
reside in the state protects the integrity of the nominating process by assuring that a subscribing
witness is subject to subpoena in a proceeding challenging the petition (see Election Law § 6-132[2];
Matter of La Brake v Dukes, 96 NY2d 913, 914-915, citing Lerman v Board of Elections, 232 F3d
135, 150; Molinari v Powers, 82 F Supp 2d 57, 73).  Moreover, the “Statement of Witness” states
that the subscribing witness “understand[s] that this statement will be accepted for all purposes as the
equivalent of an affidavit and, if it contains a material false statement, shall subject [the subscribing
witness] to the same penalties as if [the subscribing witness] had been duly sworn” (Election Law §
6-132[2]).

Here, in the “Statement of Witness” section, a subscribing witness improperly listed
as his current address a residence at which he no longer resided.  Since the address provided by this
subscribing witness could confuse, hinder, or delay any attempt to ascertain or to determine the
identity, status, and address of that witness, the signatures on the sheets signed by this subscribing
witness must be invalidated (see Matter of La Brake v Dukes, 96 NY2d at 914-915, citing Lerman
v Board of Elections, 232 F3d at 150; Matter of Liepshutz v Palmateer, 65 NY2d 965, 966-967;
Matter of Dalton v Wayne County Bd. of Elections, 65 AD3d 817; Matter of Henry v Trotto, 54
AD3d 424, 426-427; Matter of Powers v Kozlowski, 54 AD3d 540; Matter of Toporek v Beckwith,
32 AD3d 684, 684-685).  Without those signatures, there was an insufficient number of valid
signatures in the designating petitions.  Accordingly, the Supreme Court properly granted the petition
to invalidate the designating petitions of the remaining candidates.

In light of our determination, we need not consider the appellants’ remaining
contention.

SKELOS, J.P., COVELLO, BALKIN, AUSTIN and SGROI, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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