Supreme Court of the State of New York
Agppellate Division: Second Judicial Department

D32250
Clct
AD3d Argued - April 29, 2011
WILLIAM F. MASTRO, J.P.
L. PRISCILLA HALL
PLUMMERE. LOTT
JEFFREY A. COHEN, JJ.
2010-04080 DECISION & ORDER

The People, etc., respondent,
v Anthony Oddone, appel lant.

(Ind. No. 2168/08)

Sarita Kedia Law Offices, P.C., New York, N.Y., and Wachtell, Lipton, Rosen &
Katz, New York, N.Y. (Marc Wolinsky, Bernard W. Nussbaum, and George T.
Conway Il of counsel), for appellant.

Thomas J. Spota, District Attorney, Riverhead, N.Y. (Anne E. Oh of counsdl), for
respondent.

Appea by the defendant from a judgment of the County Court, Suffolk County
(Hinrichs, J.), rendered April 14, 2010, convicting him of manslaughter in the first degree, upon a
jury verdict, and sentencing him to a determinate term of 22 years of imprisonment, with 5 years of
postrel ease supervision.

ORDERED that thejudgment is modified, as amatter of discretion in theinterest of
justice, by reducing the sentence imposed on the conviction of manslaughter in thefirst degreefrom
a determinate term of 22 years of imprisonment with 5 years of postrelease supervision to a
determinate term of 17 years of imprisonment with 5 years of postrelease supervision; as so
modified, the judgment is affirmed.

On August 6, 2008, during Ladies Night at the Publick House, a Southampton
brewery restaurant, the defendant and a woman were dancing on top of atable. Andrew Reister
(hereinafter the victim), a bouncer, asked the defendant to get off the table. After the defendant
ignored the victim’ srequest, the victim either pulled or pushed the defendant off the table and both
men ended up on thefloor. During the scuffle that ensued, the defendant got behind the victim and
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placed him in a hold which witnesses described as a chokehold or headlock. The defendant
maintained this hold on the victim even after they fell to the ground despite efforts by bystandersto
break hishold and pleasfrom peoplein the crowd that he should stop. When hewasfinally released,
the victim fell flat on his face and did not appear to be moving. The incident ended when the
defendant released the victim, got up, and quickly left thebuilding. After the defendant fled, several
peoplerushedtothevictim’ said. Hehad no pulse. Although thevictimwaseventually resuscitated
at Southampton Hospital, he was declared brain dead two days later. The victim did not die of
asphyxiation. Hedied of acardiac arrest resulting from overstimulation of hiscarotid sinus. After
alengthy trial and nine days of deliberation, ajury found the defendant guilty of manslaughter inthe
first degree.

Thedefendant’ scontention that the Peopl efailed to disprovehisjustification defense
beyond a reasonable doubt is unpreserved for appellate review (see CPL 470.05[2]; People v
Hawkins, 11 NY 3d 484, 492; People v Gray, 86 NY 2d 10, 19) and, in any event, is without merit.
Viewing the evidencein thelight most favorabl e to the prosecution (see People v Contes, 60 NY 2d
620, 621), wefind that it was legally sufficient to establish the defendant’ s guilt of manslaughter in
thefirst degree beyond areasonable doubt. Moreover, in fulfilling our responsibility to conduct an
independent review of theweight of the evidence (see CPL 470.15[5]; Peoplev Danielson, 9NY 3d
342), we nevertheless accord great deference to the jury’s opportunity to view the witnesses, hear
the testimony, and observe demeanor (see People v Mateo, 2 NY 3d 383, 410, cert denied 542 US
946; People v Bleakley, 69 NY 2d 490, 495). Upon reviewing the record here, we are satisfied that
the verdict of guilt was not against the weight of the evidence (see People v Romero, 7 NY 3d 633).

The County Court properly denied, without ahearing, the defendant’ s application to
strikethetestimony of the Peopl € sforensic pathol ogi st regarding the presence of small hemorrhages
called petechiae on the outside surface of the victim's eyelids and the fact that the victim’s face
turned purpleimmediately after theincident. New Y ork courts evaluate the admissibility of expert
testimony under the Frye test (see Frye v United Sates, 293 F 1013; People v Wernick, 89 NY 2d
111; Parker v Mobil Oil Corp., 7 NY 3d 434), pursuant to which such testimony must be based on
principles that are generally accepted in the relevant scientific community (see People v LeGrand,
8 NY 3d 449; People v Wernick, 89 NY 2d at 111; People v Wesley, 83 NY 2d 417). However, itis
well settled that there is no basis for a Frye hearing where the challenge is to the reliability of the
expert’s conclusions. Frye is only implicated where a question as to whether the expert’s
methodologies or deductions are based upon principles that are sufficiently established to have
gained general acceptance as reliable (see Ellisv Eng, 70 AD3d 887; Lipschitzv Stein, 65 AD3d
573, 576; Alston v Sunharbor Manor, LLC, 48 AD3d 600). Here, the County Court properly
determined that Frye was inapplicable to the expert’s testimony. The expert testified and made
conclusions based on his personal observations and experiences as aforensic pathologist for many
years. The defendant’s factual disagreement with the expert’s theory regarding the cause of the
petechiae on the outside surface of the victim’'s eyelids and the fact that his face turned purple
immediately after the incident did not require a Frye hearing (see Lipschitz v Stein, 65 AD3d 573;
Nonnon v City of New York, 32 AD3d 91, affd 9 NY 3d 825).

Contrary to the defendant’ s contention, the County Court did not err in refusing to
give an intoxication charge to the jury (see Penal Law § 15.25). Viewing the evidence in the light
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most favorable to the defendant (see People v Gaines, 83 NY 2d 925, 927), we find that there was
insufficient evidence presented regarding the quantity of liquor consumed by the defendant and its
consequent effects to warrant a charge on intoxication (id.; see People v Brown, 73 AD3d 940;
Peoplev Srico, 66 AD3d 1047; Peoplev Garcia, 271 AD2d 695; Peoplev Pringle, 270 AD2d 291,
People v Cortez, 184 AD2d 571).

The defendant contends that the Peopl €’ s summation remarks constituted reversible
error. However, the challenged comments were either fair comment on the evidence (see People v
Ashwal, 39 NY 2d 105), responsive to arguments and theories presented in the defense summation
(see People v Galloway, 54 NY 2d 396; People v Crawford, 54 AD3d 961), or harmless error (see
People v Crimmins, 36 NY 2d 230, 241-242; People v Hill, 286 AD2d 777, 778).

The sentence imposed by the County Court, based upon the conviction of
manslaughter in the first degree, was excessive to the extent indicated herein (see People v Quitte,
90 AD2d 80).

The defendant’ s remaining contentions are without merit or do not require reversal.

MASTRO, J.P., HALL, LOTT and COHEN, JJ., concur.
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