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APPEAL by the defendant from a judgment of the Supreme Court (Robert J.
Hanophy, J.), rendered April 21, 2009, and entered in Queens County, convicting her of murder in
the first degree and conspiracy in the second degree, upon a jury verdict, and imposing sentence.
Theappeal bringsup for review thedenial, after ahearing, of that branch of the defendant’ somnibus

motion which was to suppress statements made to law enforcement officers.

Dershowitz, Eiger & Adelson, P.C., New York, N.Y. (Nathan Z. Dershowitz, Amy
Adelson, Victoria B. Eiger, Daniela Klare Elliot, and Alan M. Dershowitz,
Cambridge, Massachusetts, pro hac vice, of counsel), for appellant.

Richard A. Brown, District Attorney, Kew Gardens, N.Y. (Gary Fidel and Donna
Aldeaof counsel), for respondent.

ENG, J. Onthemorning of October 28, 2007, Daniel Maakov,
a34-year-old dentist, left hisbusy officeto take hisyoung daughter Michelleto anearby park where
he had agreed to bring the child for avisit with her mother, the defendant Mazoltuv Borukhova. As
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Malakov was waiting for the defendant to arrive, he was shot to death in front of four-year-old
Michelle by a man wielding a gun equipped with a makeshift silencer fashioned out of a bleach
bottle and duct tape. The codefendant Mikhail Mallayev’ s fingerprints were found on the silencer,
and an eyewitnessidentified Mallayev asthe shooter. At thetime of the shooting, Malakov and the
defendant were in the midst of abitter divorce action, and Malakov was murdered just three weeks
after the justice presiding over that action issued an order unexpectedly taking temporary custody
of Michelle away from the defendant and awarding temporary custody to Malakov. Following an
investigation, the defendant was arrested and charged, inter aia, with murder in thefirst degree, on
the theory that she had hired Mallayev to kill her husband.

At the conclusion of alengthy jury trial held in thewinter of 2009, the defendant was
convicted of murder in the first degree and conspiracy in the second degree. She now appeals,
raising numerous challenges to her conviction, including a claim that statements she made to the
policeinthehoursafter her husband’ s death should have been suppressed because shewasnot given
Miranda warnings (see Miranda v Arizona, 384 US 436), and that some of the statements were
obtainedin violation of her right to counsel. The defendant also assignserror toanumber of thetrial
court’s evidentiary rulings, which, among other things, alowed the prosecution to introduce
testimony that one of her sisters made a threat against Malakov’ s life three days before his death.
We conclude that while certain statements made by the defendant should have been suppressed by
the hearing court, and the testimony regarding the threat made by the defendant’ s sister should not
have been admitted into evidenceat trial, these errorswere harmless beyond areasonabl e doubt, and
the defendant was not deprived of her right to afair trial.

The defendant Mazoltuv Borukhova and the victim, her estranged husband Daniel
Malakov, were both born in Uzbekistan and emigrated to the United States as young adults. Inthe
United States, Malakov attended dental school at New Y ork University, and an orthodontic program
at Columbia University. After completing his education, he opened a dental practice specializing
in orthodonticsin Forest Hills, Queens. The defendant received a degree in general medicine and
surgery fromamedical school intheformer Soviet Union, thereafter successfully passed her medical
boardsin the United States, and compl eted aresidency at the Brooklyn Hospital Center. Thecouple
met in thefall of 2001, and married after only abrief courtship. Their daughter Michelle was born
in February 2003. The defendant and Malakov first separated in November 2003, but reconciled

about ayear later. The reconciliation was short-lived, however, and the couple separated again in
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April 2005. Following the 2005 separation, Malakov commenced an action for adivorce against the
defendant, which proved so acrimonious that his father was later to describe it as "a completely
unfriendly and uncivilized divorce."

In or about June 2005, a lawyer was assigned to represent Michelle in the divorce
action as the attorney for the child. Over the next two years, Maakov and the defendant were
engaged in extensive litigation over custody and visitation issues. At an early stage in the divorce
action, Malakov, the defendant, and the attorney for the child stipulated that the defendant would
have temporary custody of Michelle, and Maakov would have supervised visitation. After
monitoring the progress of Malakov’ svisitswith Michelle through reports made by the supervising
agency, and meeting with both parents and the child in hisown office, in April 2007 the attorney for
the child recommended to Supreme Court Justice Sidney Strauss that Malakov have unsupervised
visitation with Michelle. The defendant contested the recommendation, and Malakov’ s visitation
continued to be supervised throughout the spring and summer of 2007.

However, when the parties appeared in the Supreme Court on October 2, 2007,
Justice Strauss sua sponte issued an order taking temporary custody of Michelle away from the
defendant and awarding temporary custody to Malakov. Inan ora decision placed ontherecordin
the presence of both parents, the Supreme Court described the defendant as overbearing and
smothering, and was highly critical of what it perceived to be her efforts to prevent Michelle from
devel oping abond with her father. Among other things, Justice Straussrelied upon reportsfromthe
supervising agency to conclude that the defendant was sabotaging Maakov’s efforts to engage
Michelleby carrying thechildinto thevisitation room, insisting upon being present during thevisits,
and "shutting the father out" by playing with Michelle and feeding her snacks. In accordance with
the Supreme Court’ sorder, temporary physical custody of Michelle wastransferred to Maakov on
Monday, October 22, 2007. Thetransfer of custody wasfilmed by afreelancetel evision cameraman
hired by the defendant to document the event. As shown in the videotape, the transfer of custody
was upsetting for Michelle, as well as for her parents and the members of the Malakov and
Borukhovafamilies who witnessed it. The defendant carried Michelle the two blocks between her
apartment and the home of Malakov’s father, where the transfer took place, and the defendant
continued to hold onto Michelle as Malakov attempted to take the crying child into his arms.

On Thursday, October 25, 2007, three days after the transfer of custody, both the
defendant and her sister Sofya Borukhova (hereinafter Sofya) allegedly made threats against
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Malakov's life to members of his family. The first incident occurred in the morning, when
Malakov’ suncle EzraMalakov (hereinafter Ezra), who lived near the defendant in Forest Hills, saw
the defendant standing on the street talking on her phone. Noticing that the defendant seemed
worried and anxious, Ezraasked her what waswrong, and she replied that Maakov had taken away
her child. When Ezra attempted to reassure her by promising to help her get Michelle back, the
defendant replied, "I don’'t need any help. His days are numbered. Everything is decided about
them." The second incident occurred that night, when Malakov’'s father Khaika Maakov
(hereinafter Khaika) ran into Sofya on the street in the Forest Hills neighborhood where they both
lived. Accordingto Khaika, Sofyaconfronted him about the changein custody, and threatened that
if hisfamily did not refuse custody of Michelle and give her back, "[y]ou 're going to lose your son
on...Sunday."

Sunday, October 28, 2007, proved to be the last day of Daniel Malakov’slife. That
morning, he stopped by his father’ s house with Michelle on hisway to hisdental office, which was
located about two blocks away. When Khaika asked his son what he was planning to do with
Michelle during his office hours, Malakov said that he was "going to give the child to the mother
today." Khakathen questioned his son about where the defendant was going to pick up the child,
and he replied that the defendant had asked him to bring Michelle to the park near his office.

Thewaiting room of Malakov’ sdental officewasfilled with patientswhen hearrived
that day with Michelle at about 10:30 A.M. Among those present was Marisol Ortiz, who had
brought her daughter to have her braces adjusted. Lessthen five minutes after hisarrival, Maakov
called in Ortiz's daughter, and quickly performed the adjustment. Ortiz then left the office,
accompanied by both her daughter and her young nephew, and headed with the children toward her
car, which was parked near the corner of 64th Road and Y ellowstone Boulevard in Forest Hills. As
shewalked toward her car, Ortiz noticed that Malakov and thelittlegirl who had arrived at hisoffice
with him were walking afew feet in front of her, heading toward a nearby park.

When Ortiz reached the park, she noticed awoman, dressed in dark clothing, walking
toward her on 64th Road. Malakov and thelittle girl stopped by the gatein front of the park, while
Ortiz continued on to her car with her daughter and nephew. One or two minutes later, when Ortiz
was seated inside her car with the children, she heard what "[s]ounded like a muffled shot.” From
a distance of about one or two car lengths away, she saw a man standing a few feet away from

Malakov and pointing hisright arm at him. According to Ortiz, the man was wearing adark jacket
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and was about 5'9" or 510" tall, with a stocky build. Two more shots rang out, and Ortiz saw
Malakov fal to the ground. Ortiz noticed that the little girl who had been with Malakov was now
with awoman, who may have been the same woman she had seen walking toward her earlier. After
the shooting, thewoman cradled thelittlegirl, and calmly walked her into the park, whilethe shooter
jogged away from the park, stopping once to pick up something off the ground. Ortiz ran back to
Malakov’s office, where she screamed that Malakov had been shot, and then ran back to the scene
of the shooting with other people from the office.

Just prior to the shooting, asecond eyewitness, Natalie Tabois, waswalking her dog
along 64th Road across the street from the park when she noticed a man, about six feet tall, who
appeared to be "just standing around” waiting. According to Tabois, the man was approximately
four to six feet away from alittle girl, who was playing with fallen leaves at the base of atree near
the park entrance. Tabois also noticed awoman with reddish curly hair, whom she later identified
asthedefendant ' ssister, Sofya, standing closeto the child. About two minuteslater, as Taboiswas
bending down to clean up after her dog, she heard a gunshot. After a dlight pause, she heard two
more gunshots, and saw the man grab his chest. A second, shorter man with a stocky build was
standing with hisback to her. Tabois saw the shorter man, who wasdressed in dark clothing, motion
as if he were putting something in his coat, and then turn and walk away. The taller man, still
grabbing his chest and now bleeding, fell to the ground. Tabois ran back to her nearby apartment
toretrieve her cell phone, and then called 911 as she ran to the victim, reaching him within three or
four minutes of the shooting. Asshewasreturning to thevictim, Tabois saw awoman with straight
black hair, whom she later identified as the defendant, walking toward the park on 64th Road and
then breaking into arun once she appeared to notice the victim lying on the ground. By this point,
the police had just arrived. As soon as the defendant reached the victim’ s side, she began trying to
resuscitate him.

Meanwhile, Cheryl Springsteen and her boyfriend were al so out walking adog along
64th Road when they passed by awoman and alittle girl in front of the park. Thelittle girl began
swatting the dog’'s tail, and Springsteen made eye contact with the woman to see if she was
apprehensive about the child touching astrange dog. The woman, later identified by Springseen as
Sofya, had curly auburn hair, and waswearing adark coat. Springsteen and her boyfriend continued
down 64th Road as the woman and the little girl walked to the entrance of the park, where the

woman gave the child some candy. When she was about 30 feet away from the park entrance,

October 25, 2011 Page 5.
PEOPLE v BORUKHOVA, MAZOLTUV



Springsteen heard what she thought was afirecracker and turned around toward the park. Shethen
saw a stocky man, about 5'9" tall and wearing a dark jacket, standing in front of the entrance to the
park "with his right arm extended with agun in his hands" pointed towards something or someone
she could not see. However, she was able to see the man’s entire right profile, and to identify him
as the codefendant Mallayev.

Springsteen watched as Mallayev fired two more shots and then placed the gun in
either hiswaistband or jacket before walking briskly but calmly up 64th Road toward 102nd Street.
According to Springsteen, as Mallayev walked away, the shooting victim took a step from the park
onto the sidewalk and fell backwards to the ground. While the shooting was taking place,
Springsteen also saw Sofya hastily scoop up the little girl and then walk further into the park.

After the victim fell to the ground, Springsteen told her boyfriend to call 911, and
he did so as they walked back toward the corner of 64th Road and Y ellowstone Boulevard. When
they reached the corner, no one was rendering aid to the victim. However, about 2 %2to 3 minutes
after the shooting, as Springsteen and her boyfriend stood on the corner, and after a police vehicle
had arrived at the scene, a woman, whom Springsteen identified as the defendant, approached the
scenefrom the opposite corner of 64th Road and Y ellowstone Boulevard, ran toward thevictim, and
camly began administering CPR.

Thomas Danielle was one of the first police officers to respond to the scene of the
shooting. Officer Daniellewasdriving apatrol car about two blocks away, with hiswindows closed
and radio on, when he heard two loud noises he believed to be gunshots. Moments later, Officer
Danielle proceeded to the park in response to aradio call of "shotsfired." On 64th Road, just past
itsintersection with Y ellowstone Boulevard, Officer Danielle found the victim lying face up onthe
sidewalk with his feet facing the street and his head facing the adjacent park. Although five to six
people were gathered around the victim, no one was providing him with any aid when Officer
Danielle first arrived. Officer Danielle radioed for medical assistance and spoke to the people
gathered around the victim, who directed his attention to Ortiz. Officer Danielle walked over to
Ortiz, who was seated in a vehicle parked on 64th Road, and spoke to her for 30 to 45 seconds.
When he returned to the victim, he found the defendant, who identified herself asadoctor, standing
over the victim. At the defendant’s request, Officer Danielle helped her administer CPR for
approximately two minutes. They both stopped performing CPR when another police officer at the

scene indicated that an ambulance was around the corner, although, according to Officer Danielle,
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it is standard protocol for afirst responder to continue resuscitation efforts until relieved by other
trained personnel, unless the patient is pronounced dead.

Once the ambulance arrived at the scene at 10:57 A.M., emergency medical
technicians began administering CPR to the victim, and transported him to North Shore Hospital in
Forest Hills, about five or six blocks from the park. A separate ambulance also transported the
defendant to North Shore Hospital for evaluation. The defendant was accompanied to the hospital
by Police Officer Jennifer Irving, who had been instructed by a sergeant to stay with the defendant
"to make sure shewas okay." At the hospital, the defendant was taken first to the emergency room,
and then to a private room where medical staff measured her vital signs and performed an
electrocardiogram (hereinafter EKG).

Meanwhile, at about 11:40 A.M., Detective Ismet Hoxha arrived at North Shore
Hospital to interview the defendant as a witness who might have information about the shooter. In
the emergency room, Detective Hoxhaexplained to the defendant, who appeared calm and was not
handcuffed, that he was investigating the shooting. He then questioned her about why shewasin
the park, the status of her relationship with Malakov, and what she had seen and heard during the
shooting. Inresponse to the detective’s questions, the defendant explained that she and Malakov
were separated, and claimed that she had full custody of their daughter Michelle. Shefurther stated
that she had left work to meet with Malakov in order to pick up Michelle. In her account to
Detective Hoxha, the defendant said that shewas kneeling down and hugging Michelle, 10to 15feet
away from Malakov, when she noticed that hewas on the ground bl eeding from the chest. However,
shemaintained that she had neither seen nor heard her husband being shot, and had not seen anyone
walking or running away from the scene of the shooting. The interview ended after 15 or 20
minutes, when the defendant told Detective Hoxhathat "[s]he wanted to think about the eventsand
shewill talk to the police at alater time when she feels alittle bit better.”

After the defendant was medically cleared, Officer Irving asked her whether she
would bewilling to go to the 112th Precinct to talk to the police, and the defendant replied that "she
would liketo go." A police car then transported Officer Irving and the defendant to the precinct,
where they arrived at about 1:30 P.M.

Shortly before the defendant’ sarrival at the precinct, her sister LudmillaBorukhova
contacted attorney Matthew Brissenden, and told him that the defendant was being questioned by
the police in connection with the shooting death of her husband which had occurred earlier that
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morning. Brissenden agreedto represent thedefendant and, at 1:17 P.M. hecalled the 112th Precinct
and told the person who answered the phone that he was the defendant’ s counsel, that he wanted to
speak to her, and that he did not want her to be questioned until he had an opportunity to speak to
her. Before the defendant was questioned by detectives, Sergeant Claudia Bartolome was given a
written message with Brissenden’ s name and tel ephone numbers on it, and wasinstructed to ask the
defendant whether she had retained him or knew him. Sergeant Bartolomel proceeded to the precinct
lunchroom where the defendant was sitting al one, and asked her whether she had an attorney. When
the defendant answered "no," Sergeant Bartolomei told her that an attorney had called saying that
he represented her, and showed her the written message. The defendant responded that she had not
called an attorney, and didn’t know the attorney who had called.

Between 1:45 P.M. and 4:40 P.M., detectives at the 112th Precinct conducted three
separate interviews of the defendant. The defendant was never handcuffed at the precinct, the door
to the interview room was left open, and she was left by herself between interviews. During the
course of the interviews, the defendant told the detectives that she and her husband were separated,
and that Malakov had custody of Michelle, but that she had visitation rights. Shealso stated that she
had exchanged several phone callswith Malakov that morning, arranging to meet him on 64th Road,
closeto his dental office, so that she could pick up Michelle. The defendant further stated that she
was walking on 64th Road toward Y ellowstone Boulevard when she saw Malakov and Michelle
walking towards her. The defendant told the interviewers that she knelt down to give Michelle a
hug, and then stood up and began swinging thelittle girl by her arms. At this point, the defendant
then saw Malakov on the ground bleeding from the chest.

Although the defendant indicated to police detectives that she was standing 10to 15
feet away from Malakov, she continued to claim that she had not heard any gunshots, had not seen
anyone shoot Malakov, and had not seen anyone walking or running away from the scene. When
one of the detectives questioned the defendant about how it could have been possiblefor her not to
hear the "three loud gunshots which were heard throughout the neighborhood,” and attempted to
impress upon her the importance of getting the information needed to find her husband’ skiller, the
defendant responded that "she needed time to think about it, and she wanted to get back to [the
police] with the story.” The defendant al so adamantly maintained that Malakov was not the type of
person who would stop her from seeing her daughter, and emphasized severa times that she had
administered CPR to her husband.
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Thefinal interview ended at 4:40 P.M., when Detective Hoxhawas informed that a
lawyer for the defendant was at the precinct, and then spoke to Brissenden, who requested that the
defendant not be questioned. By thetimethat Brissenden was permitted to seethe defendant, he had
been at the precinct for more than an hour.

In the days following the shooting, the police began to uncover evidencelinking the
defendant and codefendant Mikhail Mallayev to the crime. Key evidence of Mallayev’ sidentity as
the shooter came from the discovery of a makeshift silencer at the crime scene. The silencer was
fashioned from a plastic bleach bottle and duct tape, and residue on the bottle was consistent with
thedischarge of afirearmintoit. Two daysafter the shooting, apolice detective matched two of the
latent fingerprints on the silencer to Mallayev, who was married to the defendant’ s cousin and lived
in the State of Georgia.

The investigation also uncovered alarge increase in the number of telephone calls
exchanged between the defendant’ s cell phone and Mallayev’ s cell phone, starting shortly after the
attorney for the child recommended unsupervised visitation between Michelle and her father in the
spring of 2007, gaining in intensity after the issuance of the October 2, 2007, order directing the
transfer of custody, and peaking after the physical transfer of custody on October 22, 2007. More
specifically, telephone company records indicated that, during the four-month period between
January 1, 2007, and May 1, 2007, only four calls were exchanged between the defendant’s cell
phone and Mallayev’s cell phone. However, from May 1, 2007, to October 1, 2007, approximately
44 call swere exchanged between thetwo cell phones. Approximately 91 callswereexchanged from
October 2, 2007, when the order changing custody was issued, through October 26, 2007, with
approximately 61 of those calls made after the transfer of custody of Michelle to Malakov was
effected on October 22, 2007. The telephone records additionally indicated that Mallayev was in
Queens between October 25, 2007, and October 28, 2007, because various calls on his cell phone
were received and transmitted viaacell phone tower near the crime scene. After the shooting, the
volume of calls between the defendant’s cell phone and Mallayev’'s cell phone decreased
precipitously, with only three brief calls exchanged on October 30, 2007, November 7, 2007, and
November 16, 2007. Investigation further reveal ed that although Mallayev and hiswifewere deeply
in debt, on May 14, 2007, a $9,900 cash deposit was made at a Bank of America branch in Forest
Hills into an account jointly held by Mallayev and his children, and on that same date a second
$9,900 cash deposit was made at a Washington Mutual Bank branch in Forest Hillsinto an account
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held by Mallayev. Airlinerecordsreveaed that Mallayev flew into New Y ork from Atlanta on the
afternoon that these cash deposits were made, and took areturn flight back to Atlanta at about 7:00
P.M. that evening. On November 8, 2007, lessthan two weeks after the murder, Mallayev made an
additional cash deposit totaling $19,800 at a Bank of America branch in Brooklyn, placing the
money into multiple accounts in which he had an ownership interest.

On November 17, 2007, almost three weeks after the shooting, three New Y ork City
detectivestraveled to Georgiato speak to Mallayev. Accordingto New Y ork City Police Detective
Edward Wilkowski, after Mallayev had been advised of his Miranda rights and agreed to waive
them, Detective Wilkowski asked him when he had last been in New Y ork, and Mallayev replied
that hislast visit had been in October, but that he had left on October 23, 2007, five days before the
shooting. Detective Wilkowski then questioned Mallayev about what he had been doing from
October 26 to October 29, 2007, and Mallayev stated that he had been at his home in Chamblee,
Georgia, with hiswife and sons. Detective Wilkowski twice asked Mallayev if he was sure that he
was in Georgiarather than New Y ork on those dates, and Mallayev continued to maintain that he
was sure. Detective Wilkowski then confronted Mallayev with the fact that his cell phone records
indicated that he had been in Forest Hills, Queens, from October 26 to October 28, 2007. After
looking at a calendar, Mallayev told Detective Wilkowski that he now recalled having visited a
friendin New Y ork from October 25 through October 28, 2007. Mallayev initially maintained that
he had left New Y ork around 7:00 A.M. on October 28, 2007, several hours before the shooting, but
when told that his cell phone records showed that he wasin Brooklyn at 12:07 P.M. on that day, he
immediately recalled that he had stopped by his daughter’ s house in Brooklyn and gone shopping
before heading home.

During the course of theinterview, Detective Wilkowski also showed Mallayev the
defendant’s cell phone number, and asked him whether he recognized it. According to Detective
Wilkowski, Mallayev replied that he did recognize the number, explaining that the defendant was
hiswife' s relative as well as his family doctor, and that she had administered an EKG to him, and
given hiswife prescriptions for her high blood pressure. When asked why approximately 65 calls
had been exchanged between his cell phone and the defendant’ s cell phone in the days before the
murder, Mallayev retorted, "is there any amount of calls too many when it comes to your health?"

At about midnight on November 18, 2007, Mallayev was placed under arrest for

Malakov’ smurder. Hewas subsequently extradited to New Y ork, and placed inalineup fromwhich
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Cheryl Springsteen identified him as the shooter. Both the defendant and Mallayev were thereafter
charged, by indictment voted on February 7, 2008, with crimesincluding murder in thefirst degree
and conspiracy inthesecond degree. Thefirst degree murder count was predicated on thetheory that
the defendant had hired Mallayev to kill her husband.

Priortotrial, thedefendant moved, inter alia, to suppressthe statements shehad made
to the police at the hospital and at the 112th Precinct after the shooting. At the conclusion of a
Huntley hearing (see People v Huntley, 15 NY2d 72), defense counsel argued that al of the
defendant’ sstatementsto the police shoul d be suppressed becausethey werethe product of custodial
interrogation conducted without the administration of Miranda warnings. Defense counsel further
contended that the defendant’ s statements at the precinct had been obtained in violation of her right
to counsel, which attached when Brissenden first called at 1:17 P.M. on October 28, 2007, stating
that herepresented her, and asking that she not be questioned. The Supreme Court denied the branch
of the defendant’s omnibus motion which was to suppress her statements to the police, concluding
that she was not in custody when interviewed by the police because a reasonabl e person, innocent
of any crime, would have believed that she was being interviewed as awitnessto the shooting. The
Supreme Court further concluded that the defendant’s right to counsel did not attach when
Brissenden called the precinct because the defendant unequivocal ly stated that she did not know who
he was, and that he was not her lawyer.

Thedefendant and Mallayev werejointly tried beforeajury at atrial which began on
January 26, 2009, and ended about six weekslater on March 10, 2009. Attrial, the People presented
the testimony of the three eyewitnessesto the shooting—Marisol Ortiz, Natalie Tabois, and Cheryl
Springsteen. The Peoplealso introduced evidence of the various statementsthat the defendant made
to the police at the hospital and at the precinct on the day of the shooting. The Peopl€’ sdirect case
additionally included testimony regarding thethreatsthat the defendant and her sister Sofyaallegedly
made against Mal akov, and of the custody and visitation battle between the defendant and Malakov
which culminated in the order transferring temporary custody of Michelleto her father. The People
offered proof of the large volume of calls exchanged between the defendant’s cell phone and
Mallayev’ s cell phonein the daysleading up to the shooting, and the cash depositsinto Mallayev’s
bank accounts. In addition, there was evidence that two of the latent fingerprints found on the
makeshift silencer matched Mallayev’'s fingerprints. The People’'s case further included a
tape-recorded conversation between the defendant and Mall ayev inthe Bukhori language which took
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placeon May 14, 2007, and was translated for the jury by an FBI language specialist. However, the
content of the recording was not directly incul patory.

The defendant took the stand on her own behalf, and gave an account of the shooting
that was generally consistent with her earlier statementsto the police. The defendant testified that
on Friday, October 26, 2007, she arranged with her husband to see Michelle that coming Sunday,
planning to call him Sunday morning to decide on a specific meeting time. After checking on some
patients at North Shore Hospital on the morning of October 28, she spoke to her husband on the
phone at about 10:45 A.M., and began walking on 64th Road to meet him and Michelle at hisdental
office. Before she reached the office, she saw her husband and Michelle crossing Y ellowstone
Boulevard and walking towards her. Asthey approached, the defendant knelt down and opened her
arms, Michelleran to her. The defendant picked Michelle up and swung her around afew times
Malakov then joined in the swinging, holding Michelle' slower body as the defendant continued to
hold her upper body. As the defendant explained it, she suddenly felt as if she could not hold
Michelle anymore, and realized that Malakov had let go of the child. Heran into the middle of the
road grabbing his chest, and the defendant noticed blood on his hands. The defendant did not hear
agunshot or see anything suspicious, such as someone shooting a gun or running away. In shock,
the defendant grabbed Michelle and ran into the park, crying out for help before sitting down with
her daughter on a swing.

Continuing her account, the defendant testified that shetook out her phoneand dialed
911 at 10:48 A.M., but was too upset to get any words out. After hearing someone saying "the
dentist isshot . . . HE'son the ground. He' s bleeding,” the defendant left Michelle with awoman
she recognized from prior visits to the park, and ran over to administer CPR to her husband. After
Emergency Medical Servicepersonnel arrived and placed her husband on astretcher to transport him
to the hospital, the defendant started to feel very bad chest pain, and thought she was having aheart
attack. An ambulance was called to assist her, and she was al so taken to the hospital.

To account for the large volume of calls exchanged between her cell phone and
Mallayev’s cell phone, the defendant further testified that she provided medical treatment to both
Mallayev and hiswife Mazoltuv, whoisher cousin. The defendant claimed that shefirst treated the
Mallayevs, and administered EKG tests to them, on May 15, 2007. On that date, she diagnosed
Mazoltuv with uncontrolled high blood pressure. Concerned that Mazoltuv was at high risk for a

heart attack, the defendant instructed her to check her blood pressure every day, and call daily with
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theresults. The defendant further testified that Mazoltuv visited her office on both October 16 and
October 17, 2007, complaining of symptoms including chest pain, and that she provided Mazoltuv
with contact information for acardiologist. The defendant further testified that, afew dayslater, on
October 22, 2007, thedate physical custody wastransferred, Mazoltuv, whowasagainin New Y ork,
called the defendant throughout the day complaining of chest pain and shortness of breath. The
defendant instructed Mazoltuv to go to a hospital emergency room, but she refused to do so.

During the course of her testimony, the defendant also stated that she had tape
recorded her May 14, 2007, conversation with Mallayev to "document™ her signature on a contract
with his construction company to build a house in Georgia. She further revealed that on the
afternoon of Saturday, October 27, 2007, she called the Spy Shop store in Manhattan, and that at
7:00 P.M. that evening she went to the Spy Shop and purchased a small "button camera’ for about
$750 in cash. According to the defendant, the purpose of purchasing the button camera, which
Michellewould not be able to see operating, wasto record the defendant’ s scheduled meeting with
Malakov to pick up Michellefor visitation, asthe child’ stherapist had recommended shedo. While
the defendant acknowl edged that her religious beliefs prohibited her from using thetel ephone onthe
Jewish Sabbath, she characterized her call to the Spy Shop as an emergency which justified thecall.
However, the defendant was unable to set up the camera, and did not have it with her at the time of
the shooting.

The jury began deliberations on the afternoon of March 9, 2009, and on the next
afternoon, March 10, 2009, they returned a verdict finding both the defendant and Mallayev guilty
of murder in the first degree, and conspiracy in the second degree. Maayev was additionally
convicted of one count of criminal possession of aweapon inthe second degree. The defendant was
sentenced, inter alia, to life imprisonment without parole on her conviction of murder in the first
degree.

Weturnfirst to the defendant’ schallengeto the Supreme Court’ ssuppression ruling.
On appedl, the defendant continues to maintain that all of her statements should have been
suppressed because she was in custody when the police questioned her without administering
Miranda warnings. She additionally argues that the statements made at the precinct should have
been suppressed because they were obtained in violation of her right to counsel, which attached
when Brissenden made hisfirst phone call to the 112th Precinct at 1:17 P.M. on October 28, 2007.

The Miranda warnings are procedural safeguards intended to secure the Fifth
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Amendment privilege against self-incrimination by protecting individuals from the informal
compulsion exerted by law enforcement officials during custodial questioning (see Miranda v
Arizona, 384 US 436, 444, 461; Peoplev Paulman, 5NY 3d 122, 129; Peoplev Berg, 92 NY 2d 701,
704). The standard for assessing whether an individual isin custody for purposes of applying the
Miranda ruleis whether areasonable person innocent of any wrongdoing would have believed that
he or shewasfreeto |eave the presence of the police (see Peoplev Paulman, 5 NY 3d at 129; People
v Yukl, 25 NY 2d 585, 589, cert denied 400 US 851).

Applying this standard here, we conclude that the evidence presented at the Huntley
hearing supportsthe Supreme Court’ s determination that the defendant was not in custody when she
spoke to the police at the hospital and at the 112th Precinct on the day of Malakov’ s murder, and
thus the duty to administer Miranda warnings was not triggered. Although Officer Irving
accompanied the defendant to the hospital and remained with the defendant while she was treated,
Officer Irving had been instructed to do so to ensure that the defendant, who had apparently
undergone the trauma of seeing her husband being shot, was okay. While at the hospital, Officer
Irving did not question the defendant about the shooting, or restrict the defendant’ s freedom of
movement in any manner.

Theonly interview of the defendant which took place at the hospital was conducted
by Detective Hoxha. Detective Hoxha spoke to the defendant for only 15 to 20 minutes, and his
guestions were investigative rather than accusatory in nature, focusing on the defendant’s
relationship to the victim and her roleasawitness. The hearing record further establishesthat after
the defendant was medically cleared to |eave the hospital, she voluntarily agreed to accompany the
policeto the local precinct. While the defendant was questioned more extensively at the precinct
over a period of approximately three hours, the questioning was not continuous. Further, the
guestioning remained investigatory in nature, and the detectives emphasized to the defendant the
importance of providing accurate information so that they could find her husband’s killer. The
defendant was left alone and unsupervised in between the interviews conducted by the detectives,
she was not handcuffed or restrained, and she was never accused of any complicity in the crime.
Taking these circumstances into consideration, the Supreme Court properly concluded that a
reasonable person innocent of any crime would not have believed that he or she was in custody,
either at the hospital or at the precinct (see People v Floyd, 85 AD3d 1052, Iv denied 17 NY 3d 816;
People v Martin, 68 AD3d 1015, 1016; People v Sampson, 67 AD3d 1031; People v Ingram, 19
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AD3d 101, 102; Peoplev Gren, 285 AD2d 612, 613).

However, there is merit to the defendant’ s contention that the statements she made
at the precinct should have been suppressed because they were obtained in violation of her right to
counsel. "New Y ork haslong viewed theright to counsel asacherished and valuabl e protection that
must be guarded with the utmost vigilance" (People v Lopez, 16 NY 3d 375, 380; see People v West,
81 NY2d 370, 373; People v Harris, 77 NY 2d 434, 439). Theright to counsel, grounded on this
State’ sconstitutional guarantee of due process, the entitlement to effective assistance of counsel, and
the privilege against self-incrimination, "extends well beyond the right to counsel afforded by the
Sixth Amendment of the United States Constitution and other State Constitutions' (Peoplev Davis,
75NY2d 517, 521; see People v Lopez, 16 NY 3d at 380; People v Grice, 100 NY 2d 318, 320). In
New Y ork, the right to counsel is considered "indelible" because, once it attaches, the police may
not question an individual unless he or she affirmatively waivestheright in the presence of counsel
(see People v Lopez, 16 NY 3d at 380; People v Grice, 100 NY 2d at 320-321; People v Arthur, 22
NY2d 325, 329).

Theright to counsel attachesin several different ways(seePeoplev Grice, 100NY 2d
at 321). Attachment occurs whenever acriminal proceeding is commenced against the defendant
by the filing of an accusatory instrument, regardless of whether the defendant has actually retained
or requested alawyer (see People v Lopez, 16 NY 3d at 380; Peoplev West, 8L NY 2d at 373). The
right to counsel can also attach prior to the commencement of formal proceedings when apersonin
custody asks to speak to an attorney, or when an attorney enters the case to represent an uncharged
individual (see People v Lopez, 16 NY 3d at 380; People v Grice, 100 NY2d at 321). "When an
attorney enters a case to represent the accused, the police may not question the accused about that
matter regardless of whether the person isin police custody” (Peoplev Lopez, 16 NY 3d at 380; see
People v West, 81 NY2d at 375). An attorney "enters' a case by actually appearing or directly
communicating with the police by telephone (see People v Grice, 100 NY 2d at 322).

Court of Appealsjurisprudence establishesthat the issue of whether an attorney has
entered a case is not dependent upon whether that attorney has been personally retained by the
defendant, or has instead been retained by a member of the defendant’s family (see People v
Garofolo, 46 NY 2d 592; People v Pinzon, 44 NY 2d 458; People v Donovan, 13 NY 2d 148). For
example, in People v Pinzon, the defendant was brought to the Third Precinct in Suffolk County on

the morning of July 18, 1973, for questioning about how his two-year-old stepson had sustained
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serious injuries which ultimately resulted in the child’s death. Shortly before 1:00 P.M. that
afternoon, an attorney retained by the defendant’s family made three telephone calls to Suffolk
County Police Headquarters. During these calls, heidentified himself as the defendant’ s attorney,
asked to speak with him, and requested that the defendant not be questioned until he arrived. The
calls, which were received by civilian switchboard operators, were not transferred or forwarded to
the defendant, theinterrogating officers, or their supervisors. Instead, the attorney was erroneously
informed that the policedid not "have" thedefendant. After theattorney’ sthird unsuccessful attempt
to speak to the defendant, the defendant orally confessed that he had struck his stepson several times
with hisfists on the evening of July 17, 1973. The defendant subsequently moved to suppress the
statements he made to the police, but the hearing court denied his motion, concluding that his right
to counsel did not attach because the attorney spoke only to the civilian operators at the police
department’ scentral switchboard. The defendant was thereafter convicted of criminally negligent
homicide.

A divided panel of thisCourt reversed the conviction, concluding that thedefendant’ s
statementsto the police should have been suppressed because they were obtained in violation of his
right to counsel. The Court of Appeals agreed that the statements had been improperly obtained,
concluding that when the defendant’s attorney called the genera information number at police
department headquarters, identified himself and asked to speak with the defendant, and further
requested that there be no questioning, "the police should have been on notice that an attorney had
appeared on behalf of the defendant then in custody” (People v Pinzon, 44 NY 2d at 464).

The Court of Appeals further observed that

“the right to counsel is of little value if the attorney cannot
communicate with the defendant or with the officials holding him in
custody or can only reach them after extended delay when the
investigation is, in effect, completed. The police, of course, must
recognize this and must also realize that even though the defendant
may not have retained counsel prior to be taken into custody, an
attorney, later retained by friends or family or otherwise representing
him, may wish to consult with him while he is being questioned by
the police” (id. at 464 [citation omitted]).
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Guided by these principles, we conclude that the defendant’ s right to counsel in this
case attached at 1:17 P.M. on the day of the murder, when the attorney retained by her sister
Ludmilla, Matthew Brissenden, called the 112th Precinct, identified himself as the defendant’s
attorney, asked to speak to her, and requested that she not be questioned until he had an opportunity
to speak to her. Under these circumstances, the defendant could not effectively waive her right to
counsel outside of the presence of the attorney her sister had arranged to represent her, and,
accordingly, all of her statements made at the precinct in the course of the three interviews, which
began at 1:45 P.M., should have been suppressed.

The People nevertheless argue, relying upon our decision in People v Lennon (243
ADZ2d 495), that the defendant’s right to counsel did not indelibly attach because she repudiated
Brissenden’ srepresentation. In Lennon, the defendant, who was a suspect in her husband’ s murder,
agreed to accompany the police to the police station. The defendant’ s father contacted an attorney
who had represented her in prior matters, and the attorney then telephoned the station, stating that
he was on hisway. When the detective interviewing the defendant told her that this attorney was
on hisway and asked her whether she wanted him to represent her, she "spoke disparagingly of him,
and stated in no uncertain termsthat if she needed alawyer to represent her in thiscase, it would not
behim" (id. at 496). Stressing that the defendant "madeit quite clear that she did not wish to extend
her relationship with the attorney to include the matter in question, despite being given the
opportunity to have him represent her,” we concluded that "under the circumstances of this case, the
attorney’ sappearanceinthe matter did not cause the defendant’ sright to counsel to attach indelibly"
(id. a 497). In reaching this conclusion, we distinguished the Court of Appeals decisions in
Garofolo and Pinzon by observing that, in those cases, "it was impliedly assumed that an
attorney-client relationship existed with regard to the matter in question, and that the defendant
would not have rejected the attorney retained by the family" (id. at 497).

In marked contrast to Lennon, where the defendant unequivocally rejected
representation by an attorney who had represented her in prior matters, here, the defendant merely
stated that she had not called an attorney, and did not know Brissenden. Asareview of the case law
in this area makes readily apparent, the scenario in which adefendant’ sfamily retains counsel after
he or sheisbrought in for questioning is quite common. Affording an indelible right to counsel to
anindividual facing the prospect of police questioning once an attorney has actually entered the case

servestheimportant function of ensuring that any waiver of theright istruly knowing andintelligent
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(see People v West, 81 NY2d at 374). To hold that the defendant, unaware that her sister had
arranged for representation, and denied an opportunity to speak to the attorney who had beenretained
on her behalf, repudiated that attorney by merely stating that she did not call him and did not know
who he was, would undermine the safeguards which the right to counsel isintended to providein
such circumstances.

However, we are satisfied that the admission into evidence of the statements made
by the defendant at the precinct constituted harmless error because the proof of her guilt, without
reference to these statements, was overwhelming, and thereis no reasonabl e possibility that thejury
would have acquitted her had it not been for this constitutional error (see People v Gillyard, 13
NY 3d 351, 356; People v Paulman, 5 NY 3d 122, 134; People v Crimmins, 36 NY 2d 230, 237,
241-242; see also People v Payne, 41 AD3d 512, 514; People v Wood, 40 AD3d 663; People v
Moses, 35 AD3d 766, 767). Significantly, the defendant’s statements at the precinct, which
included her claim that she had seen and heard nothing, and that she needed moretimeto think, were
largely duplicative of the properly admitted statements she had made to Detective Hoxhaearlier in
the day at the hospital.

Further, the overwhelming proof of the defendant’s guilt included compelling
evidence that Mallayev was the shooter, and that he killed the defendant’ s estranged husband at her
behest in exchange for payment. Mallayev’s fingerprints were found on the makeshift silencer
recovered from the crime scene, he matched the genera description of the shooter provided by
eyewitnesses Ortiz and Tabois, he was identified as the shooter by eyewitness Springsteen, and cell
phone records placed him near the crime scene on the weekend of themurder. WhileMallayev, who
was married to the defendant’ s cousin and lived in Georgia, had no apparent motive for shooting
Malakov, the defendant, who wasin the midst of an acrimonious divorce action and abitter custody
feud with her husband, had a strong motivefor the crime, and indeed told her husband’ sunclethree
days before the shooting that Malakov’ s "days [were] numbered.” Moreover, there was testimony
that it was the defendant who arranged for Malakov to meet her at the park where the shooting took
place.

Additional evidence of the defendant’ s guilt included the unusually large volume of
calls exchanged between the defendant’s cell phone and Mallayev’s cell phone from October 2,
2007, when the order changing Michelle’s custody was issued, through October 26, 2007, with
approximately 61 of those calls made after the actual transfer of custody on October 22, 2007. There
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was a so evidence that a brief call was made on November 7, 2007, while Mallayev’ s phonewasin
New York, and that, on the following day, Mallayev deposited the sum of $19,800 in various
accounts at a Brooklyn bank before returning to Georgia.

Further, thedefendant’ saccount of the shootingwasof dubiousplausibility. Not only
did the defendant claim that she and her estranged husband were playfully swinging their child
together just six daysafter the emotionally wrenching transfer of custody, but that she saw and heard
absolutely nothing at the scene of the shooting despite the fact that the eyewitnesses, as well asa
police officer on patrol two blocks away, heard the fatal gunshots. While the defendant offered
innocent explanationsfor the circumstantial evidence against her, her testimony tended to ring false
inmany respects, and the evidence suggested, among other things, that she had falsified recordsfrom
her medical practice in an effort to lend credence to her claim that the large number of calls
exchanged between her cell phone and Mallayev’s cell phone were attributable to his wife's high
blood pressure. For example, while the defendant testified that shefirst treated both Mallayev and
hiswife on May 15, 2007, medical records from her practice indicated that she administered EKG
examinations to them months earlier, in August 2006, and the People presented evidence that
Mallayev flew from New Y ork to Atlantaon the evening of May 14, 2007, and thuswas not in New
Y ork when the defendant supposedly treated him on May 15, 2007. Under these circumstances, the
erroneous admission of the statements made by the defendant at the precinct was harmless error
which does not require reversal.

The defendant further contends that the Supreme Court erred by admitting into
evidenceaseriesof "extraordinarily prejudicia™ hearsay statements. First, she contendsthat Khaika
Malakov was erroneously permitted to testify that on the Thursday before the murder, Sofya
Borukhova confronted him about the change in custody, and threatened if the Malakov family did
not refuse custody of Michelle and give her back, "[y]ou’ re going to lose your sonon . . . Sunday."”
The People maintain that Sofya's threatening statement was nonhearsay with respect to the
conspiracy charge against the defendant because it was not offered for its truth, but instead as
circumstantial evidence that by the Thursday prior to Malakov’ s death, there was already aplanin
place to murder him. In any event, even if the challenged statement was offered for its truth, the
People submit that the statement was admissible under the coconspirator exception to the hearsay
rule.

Asthe Court of Appealsexplained in Peoplev Caban (5 NY 3d 143, 148), "the same
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evidence may beadmissibleunder different theorieswhen offered for different purposes.” In Caban,
a prosecution witness testified that the defendant was a drug dealer who offered to pay $5,000 for
themurder of arival dealer. Accordingtothewitness, the defendant’scoconspirator Derrick Garcia
accepted the offer by stating "I'll do it,” and later shot the victim to death. The jury convicted the
defendant of conspiracy to commit murder, but acquitted him of the substantive charges of murder
in the second degree, manslaughter in the first degree, and criminal possession of aweapon in the
second degree. On appeal, the defendant argued, inter alia, that thetrial court had erred in permitting
the prosecution witness to testify that Garcia accepted the offer to kill the victim by stating "I’ll do
it." The Court of Appeals concluded that while Garcia s statement would have been hearsay if
offered to prove the murder and related charges of which the defendant was acquitted, it was
nonhearsay when offered to prove the conspiracy charge. In thisregard, the Court reasoned that

“Garcia’s acceptance of defendant’s solicitation to murder [the

victim] was relevant not for its truth, but rather as evidence of an

agreement to commit the underlying crime—itself an essentia

element of the crime of conspiracy. In other words, whether or not

Garcia in fact killed [the victim], his acceptance of defendant’s

invitation to do so was averbal act which rendered defendant and his

cocongspirators cul pable for theinchoate crime of conspiracy, evenif

the planned substantive crime never came to fruition. Indeed, even

if Garciahad no genuineintent ever to commit the murder, defendant

would be guilty of conspiracy if he believed he had entered into such

an agreement” (id. at 149).

To the extent that Sofya’ s statement “[y]ou’ re going to lose your sonon . . . Sunday”
can be viewed as circumstantial evidence of the existence of a conspiracy between her sister and
Mallayev to murder Malakov, it would have been admissible nonhearsay only if offered to provethe
conspiracy charge. However, thejury was never instructed to consider Sofya’ s statement only with
respect to the conspiracy charge. Intheabsence of aproper limiting instruction, we cannot conclude
that the statement was properly admitted as averbal act in proof of the conspiracy charge.

Furthermore, Sofya s statement was not otherwise admissiblefor all purposes under

the coconspirator exception to the hearsay rule. Pursuant to that exception, a declaration made by
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acoconspirator during the course of and in furtherance of the conspiracy isadmissible against other
coconspirators on the premise that all participants in a conspiracy are deemed responsible for each
of the acts and declarations of the others (id. at 148; see People v Bac Tran, 80 NY 2d 170, 179).
Although the Peopl e theorize that Sofyawas an uncharged coconspirator, the only evidence of her
possible participation in the murder conspiracy, independent of the threatening statement described
above, consisted of testimony identifying her as the woman who was with Michelle immediately
prior to the shooting, and indicating that, after the shooting, she walked the child into the park
instead of assisting Malakov. Thisevidencewasinsufficient to establish, primafacie, that Sofyawas
an uncharged coconspirator in the murder plan (see Penal Law §105.15).

Since the coconspirator exception to the hearsay rule does not apply, it was error for
thetria court to admit evidence of Sofya’s threatening statement in the absence of an appropriate
instruction cautioning the jury that it could be considered only as proof of the conspiracy charge.
Nevertheless, as we have discussed, the evidence of the defendant’s guilt was overwhelming.
Moreover, thereis no significant probability that she would have been acquitted had it not been for
the nonconstitutional error in admitting Sofya’s statement. Thus, the error was harmless beyond a
reasonabl e doubt (see People v Crimmins, 36 NY 2d at 237; People v Cancer, 16 AD3d 835, 839;
People v Sawyer, 288 AD2d 73).

The defendant next contends that it was error to admit Khaika's testimony that his
son told him on the morning of his death that he was bringing Michelleto the park for the defendant
to pick up because she had asked him to do so. The defendant contends that this testimony was not
admissible under the state-of-mind exception to the hearsay rule as astatement of Malakov’ sintent
to engagein future conduct becauseit did not rel ateto hisfutureintent, but instead to the defendant’ s
alleged past desire. However, the state-of-mind exception to the hearsay rule is not so narrow in
scope as to permit testimony of Malakov’ s future intent to bring Michelle to the park, but preclude
testimony of his prior arrangement with the defendant to meet at that location. Under the
state-of-mind exception to the hearsay rule, a statement of intent to engage in future conduct with
anondeclarant defendant may be admitted where certain foundational safeguards are satisfied (see
Peoplev James, 93 NY 2d 620, 634). The foundational safeguardswhich serve asaprerequisitefor
admissibility are that (1) the declarant is unavailable, (2) the statement of the declarant’s intent

unambiguously contemplates some future action by the declarant, either jointly with the defendant
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or which requires the defendant’ s cooperation for its accomplishment, (3) to the extent that the
declaration expressly or impliedly refers to a prior understanding or arrangement with the
nondeclarant defendant, it must be inferable under the circumstances that the understanding or
arrangement occurred in the recent past and that the declarant was a party to it or had competent
knowledge of it, and (4) there is independent evidence of reliability, which requires a showing of
circumstancesthat all but rule out amotivetofalsify, and evidencethat theintended future actswere
at least likely to have actually occurred (id. at 634-635).

Thesefoundational requirementswere satisfied here. The challenged statement was
made by an unavailable declarant—the murder victim—and unambiguously contemplated joint
future action with the defendant consisting of meeting her at the park to turn over Michelle for
visitation. Moreover, thefact that the statement refersto the defendant’ s"past desire” to meet at the
park does not render it inadmissible. It can bereadily inferred that the prior arrangement to meet in
the park was made in the recent past, since, at the time when the challenged statement was uttered,
Malakov had only had soletemporary custody of Michellefor six days. Itisalso clear that Malakov
was a party to the arrangement, since hiswords to hisfather were that the defendant had asked him
to bring Michelle to the park. Finally, independent evidence of the reliability of the statement is
provided, inter aia, by evidence that, after treating one patient, Malakov |eft his busy dental office
and walked with his daughter to the park, and that he was standing outside the entrance to the park
as though he were waiting for someone when Mallayev approached and shot him to death.
Accordingly, the testimony that the defendant asked Malakov to bring Michelle to the park was
properly admitted into evidence (id. at 635; see United Statesv Annunziato, 293 F2d 373, cert denied
368 US 919).

Thedefendant further contendsthat the Supreme Court erred in allowing theattorney
for the child, during the course of his testimony, to read to the jury Justice Strauss's oral decision
removing temporary custody of Michelle from the defendant, and awarding temporary custody to
Malakov. Although the jury was expressly instructed that “the decision of the judge has not been
offered for the truth of the statements contained in the decision but rather . . . to establish the mere
fact that they were made,” the defendant maintains that the supposed impact of the statements upon
her depended on the truth or falsity of the Supreme Court’ sfactual findings and thusthe jury had to

consider thetruth of the statementsin order to eval uate the degree to which they had an impact upon

October 25, 2011 Page 22.
PEOPLE v BORUKHOVA, MAZOLTUV



her mental state. The defendant further contends that even if the statements were relevant, the
prejudicial impact of the statements, which condemned her whilepraising Malakov’ seffortsto bond
with Michelle, outweighed their probative value. We disagree.

In some instances, "[t]he mere utterance of a statement, without regard to its truth,
may indicate circumstantially the state of mind of the hearer or of the declarant” (Prince, Richardson
on Evidence 8 8-106 [Farrell, 11th ed]; see Peoplev Gibian, 76 AD3d 583, 584; Peoplev Cromwell,
71 AD3d 414, 414; People v Rose, 41 AD3d 742, 743). Here, Justice Strauss's oral decision
contained statements which were harshly critical of what he viewed as the defendant’ s efforts to
sabotagevisitation between Michelleand her father, and to prevent the child from devel oping abond
with him. However, the statements in the Supreme Court’ s decision were not offered for their truth
and, indeed, it was unnecessary for the jury to consider the truthfulness and accuracy of these
statements in evaluating their likely effect on the defendant’s state of mind. Furthermore, the
probative value of the statements outweighed their prejudicia impact, because their impact on the
defendant’ sstate of mind washighly relevant circumstantial proof of her motiveto have her husband
killed. The fact that the justice presiding over the custody battle between the defendant and her
husband voiced extremely negative views of the defendant’ s parenting skills in sua sponte taking
temporary custody of Michelle away from her circumstantially supported the People' s theory that
the defendant believed that she might lose permanent custody of Michelle, and that she hired
Mallayev to kill her husband to secure Michelle€ s return. Accordingly, Justice Strauss's decision
was properly admitted into evidence for the purpose of establishing the defendant’s state of mind
upon hearing it (see Peoplev Gibian, 76 AD3d at 585; Peoplev Cromwell, 71 AD3d at 415; People
v Kass, 59 AD3d 77, 86-87; People v Rose, 41 AD3d at 743).

We also rgject the defendant’ s contention that her right to testify in her own behalf
and present a defense were violated when the Supreme Court sustained objections to questions,
posed on direct examination, which asked her "why" she had taken certain actions. More
specifically, the defendant argues that the Supreme Court’ s rulings prevented her from explaining
why she taped a conversation with Mallayev in May 2007, why she violated the Sabbath by
telephoning the Spy Shop on Saturday, October 27, 2007, and why she purchased a button camera
from the Spy Shop that evening, thusimpairing her ability to refute the prosecutor’ s assertion that
she took these steps to protect herself should Mallayev later try to betray her. Even assuming the
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Supreme Court improvidently exercised the broad discretion with which it is entrusted in making
evidentiary rulings (see generally People v Carroll, 95 NY2d 375, 385), the defendant’s
congtitutional rights to testify and present a defense were not curtailed because she was in fact
permitted to convey her explanations for her actions to the jury. The defendant testified on both
direct and cross-examination that shetaped her May 2007 conversation with Mallayev to " document”
her signature on a contract with his construction company to build a house in Georgiafor her, and
that shedid not have alawyer representing her in the transaction. Moreover, on cross- examination,
she explicitly testified that not having alawyer for the real estate transaction was "the reason” for
documenting her signature. The defendant also explained during the course of her direct
examination that her reason for purchasing the button camerawasto document the October 28, 2007,
meeting with her husband to pick up Michelle for visitation, as had been recommended by
Michelle's therapist; she further explained on redirect examination that one of the visitation
supervisors believed that use of aregular video camerato record the exchange of physical custody
on October 22, 2007, had made that event more traumatic for the child, and that Michellewould not
be ableto seethe button camera. The defendant’ stestimony also conveyed to thejury that she broke
the Sabbath by tel ephoning the Spy Shop because she considered the purchase of the button camera
to record the pickup of the child from Malakov to be an emergency. Defense counsel was able to
utilize the testimony elicited from the defendant to argue on summation that she had offered a
credible explanation for recording her conversation with Mallayev, and that her explanation that she
purchased the button camerato record the pi ckup without upsetting Michellewas morecrediblethan
the Peopl€’'s claim that she purchased the button camerato record Maakov’s murder.
Furthermore, therecord does not support the defendant’ sclaim that shewas deprived
of afair trial, and deprived of the effective assistance of counsel, because her attorney was required
to deliver his summation without adequate preparation time. The record reveals that during a
conference which took place immediately after the defendant rested on the afternoon of Thursday,
March 5, 2009, the Trial Justiceturned to theissue of scheduling summations, and told the attorneys
"weshouldbeabletogetin. .. twosummationstomorrow." Thedefendant’ sattorney protested that
it was his understanding, based on a conversation that the codefendant’ s attorney had had with the
Supreme Court’s principal law clerk, that summations would be delivered on Monday, March 9,
2009. TheTrial Justice reminded the defendant * s attorney that he had told him "every time we had
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asidebar . . . we're going to sum up on Friday," noting "we are on avery tight schedule" and would
be losing one aternate juror that day because she was leaving the country. Asked to estimate how
long their summationswould be, thedefendant’ sattorney stated that he needed a" couple of hours;,"
the codefendant’ s attorney stated that he needed 1%z to 2 hours, and the prosecutor stated that he
needed 2to 2%2hours. After extensivediscussions, and after taking into account that the defendant’ s
religious beliefs prohibited her from traveling after sundown on Friday evenings, the Tria Justice
ultimately required the attorneys for the defendant and codefendant to deliver their summations on
the morning of Friday, March 6, 2009, and allowed the prosecutor to deliver his summation on the
morning of Monday, March 9, 20009.

“[C]losing argument for the defense is a basic element of the adversary factfinding
processinacriminal trial” (Herring v New York, 422 US 853, 858), and the right to make aclosing
argument iscodifiedin New Y ork by CPL 260.30(8), which providesthat “[a]t the conclusion of the
evidence, the defendant may deliver a summation to the jury.” Contrary to the defendant’s
contention, her right to have her attorney present a closing argument was not infringed upon here.
Although the defendant maintains that the summation schedule took her attorney by surprise, the
record indicates that the Trial Justice had previously advised the attorneys of his intent to begin
summations on Friday.

Moreover, while the trial was alengthy one, the record indicates that the attorneys
were provided with daily transcripts of much of the testimony, which should have assisted them in
considering what pointsthey would wish to make on summation before the close of testimony. The
record also amply demonstrates that despite the alleged lack of adequate preparation time, the
defendant’s attorney, an experienced crimina defense lawyer, delivered a highly effective
summationinwhich he highlighted thelack of direct evidence of the defendant’ sinvolvement inthe
murder, and attempted to persuadethejury that there were reasonabl e, innocent explanationsfor the
conduct which provided circumstantial evidence of her guilt.

Nor was it an improvident exercise of discretion for the trial court to require
summations to commence on the day after the close of testimony, rather than |ose an entire working
day, and impose additiona hardship on jurors who had aready been seated for six weeks, by
unnecessarily extending the length of the trial. While the defendant suggests that the decision to
proceed with summationson Friday, March 6, 2009, wasimproperly influenced by the Trial Justice's
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own travel plans, the record does not support such aclaim. To the extent that the defendant asserts
that the People were given an unfair advantage because the prosecutor had the entire weekend to
prepare his summation, we note that the record indicates that the two defense summations were
completed at approximately 3:30 P.M.on Friday, March 6, 2009. Given the fact that the jury had
already heard two lengthy summationsthat day, and considering the time constraintsimposed by the
defendant’s religious beliefs, which the Trial Justice did not wish to pressure her to violate, the
decisionto havethe prosecutor deliver hissummation onthefollowing Monday morning, rather than
late Friday afternoon, was entirely proper.

Thedefendant additionally contends, relying upon the United States Supreme Court’ s
decision in Presley v Georgia (558 US , 130 S Ct 721), that her right to a public trial was

violated when the Supreme Court temporarily excluded observers, including the pressand members

of her family, from the courtroom during portionsof thevoir dire becausetherewasavailable seating
only for the 70 prospective jurorswho were to be called into the courtroom at the beginning of each
round. However, at no point during voir dire did the defendant rai se any objection to thetemporary
closure of the courtroom. Accordingly, the defendant’s claim that her right to a public trial was
violated is unpreserved for appellate review (see People v George, 79 AD3d 1148, Iv granted 16
NY 3d 895; People v Alvarez, 76 AD3d 1098, |v granted 16 NY 3d 827; Peoplev Varela, 22 AD3d
264, 265; Peoplev Vatansever, 5 AD3d 406, 407; People v Mojica, 279 AD2d 591, 592; cf. People
v Garcia, 95 NY 2d 946, 947), and we decline to review it in the exercise of our interest of justice
jurisdiction (see CPL 470.05[2)).

The defendant’ s argument that the evidence was legally insufficient to establish her
guilt of murder in thefirst degree because there was no proof that she agreed to provide anything of
pecuniary value to Mallayev in exchange for killing her husband is also unpreserved for review,
since she did not raise this claim until she moved to vacate her conviction pursuant to CPL 330.30
(seePeoplevPadro, 75NY 2d 820, 821; Peoplev Joseph, 74 AD3d 840; Peoplev Stewart, 71 AD3d
797; People v Greenlee, 70 AD3d 966; People v Hutchinson, 57 AD3d 565). Moreover, upon our
independent review pursuant to CPL 470.15(5), we are satisfied that the verdict of guilt was not
against the weight of the evidence (see People v Romero, 7 NY 3d 633). The defendant additionally
failed to preserve for appellate review her constitutional challenges to the Supreme Court’ s refusal

to hold a hearing to determine the reliability of the proposed fingerprint identification evidence
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presented at trial, and to the evidentiary rulings which limited the scope of the cross-examination of
the Peopl€e’s fingerprint experts conducted by the codefendant’ s attorney (see People v Sims, 57
AD3d 1106, 1109).

The defendant’ s remaining contentions are without merit.

Accordingly, the judgment is affirmed.
MASTRO, J.P., DILLON and SGROQI, JJ., concur.

ORDERED that the judgment is affirmed.
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