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Appeal by the defendant from an order of the Supreme Court, Queens County
(Blumenfeld, J.), dated May 21, 2010, which denied his motion for resentencing pursuant to CPL
440.46, on his conviction of criminal possession of a controlled substance in the third degree (two
counts), which sentence was originally imposed, upon a jury verdict, on September 14, 2000.

ORDERED that the order is reversed, on the law, and the matter is remitted to the
Supreme Court, Queens County, for further proceedings on the defendant’s motion for resentencing
pursuant to CPL 440.46.

The Supreme Court denied the defendant’s motion for resentencing pursuant to CPL
440.46 solely on the basis that the defendant’s release to parole after he applied for resentencing
rendered him ineligible for that relief. However, where, as here, the defendant applies for
resentencing while still in the custody of the Department of Corrections and Community
Supervision, the defendant is not rendered ineligible based upon a post-application release to parole
supervision (see CPL 440.46[1]; People v Santiago, 17 NY3d 246; People v Overton, 86 AD3d 4;
People v Wiggins, 84 AD3d 1279). Since the defendant met all eligibility requirements of CPL
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440.46, it was error to deny the motion on the basis that the defendant was statutorily ineligible for
resentencing, and we remit the matter to the Supreme Court, Queens County, for further proceedings
on the defendant’s motion.

DILLON, J.P., ANGIOLILLO, DICKERSON and COHEN, JJ., concur.

ENTER:

Matthew G. Kiernan
Clerk of the Court
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