Supreme Court of the State of New York

Appellate Division: Second Judicial Department
D32322
G/kmb

AD3d Argued - June 23, 2011

PETER B. SKELOS, J.P.
ARIEL E. BELEN

L. PRISCILLA HALL
SHERI S. ROMAN, JJ.

2009-05288 DECISION & ORDER
2009-06851
2010-02521
2010-05282

Victoria Auriemmo, plaintiff-appellant, v Richard
Auriemmo, respondent; Michael R. Curran,
nonparty-appel lant.

(Index No. 14772/04)

Michael R. Curran, Rego Park, N.Y ., nonparty-appellant pro se, and for plaintiff-
appellant.

DaSilva, Hilowitz& McEvily LLP, Garden City, N.Y . (CharlesJ. McEvily and Paula
Schwartz Frome of counsel), for respondent.

In an action for adivorce and ancillary relief, the plaintiff appeals (1), aslimited by
her brief, from so much of ajudgment of divorce of the Supreme Court, Queens County (Strauss,
J.), entered January 15, 2010, as, after a nonjury trial, awarded her only 45% of the defendant’s
pension plans, awarded her the sum of only $55,656 from the defendant’ s deferred salary plan, and
awarded the defendant child support in the sum of $150 per month, (2) from amoney judgment of
the same court entered June 2, 2009, which, upon an order of the same court entered September 30,
2008, isin favor of the defendant and against her in the principal sum of $3,000, representing an
award of an attorney’ s fee, and (3), as limited by her brief, from stated portions of an order of the
same court entered April 20, 2009, which, inter aia, denied that branch of her motion which wasfor
leave to reargue her motion, among other things, for a hearing as to “all issues,” not limited to
maintenance, which was denied in the order entered September 30, 2008, and granted the
defendant’ s cross motion for an award of an attorney’ s fee in the principal sum of $3,039; and the
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nonparty, Michael R. Curran, appeals from an order and judgment (one paper) of the same court
entered April 28, 2010, which, upon an order of the same court dated January 11, 2006, referring the
matter to aJudicia Hearing Officer to hear and determineall issues, and upon adecision of the same
court dated April 26, 2007 (Gartenstein, J.H.O.), granted the defendant’ smotion to impose sanctions
upon him and directed him to pay the sum of $3,500 to the Lawyer’s Fund for Client Protection.

ORDERED that the appeal from so much of the order entered April 20, 2009, as
denied that branch of the plaintiff’s motion which was for leave to reargue her prior motion dated
April 3, 2008, is dismissed, as no appeal lies from an order denying reargument (see Rosner v
Rosner, 73 AD3d 1151); and it is further,

ORDERED that the judgment entered January 15, 2010, is affirmed insofar as
appealed from; and it is further,

ORDERED that the money judgment entered June 2, 2009, is affirmed; and it is

further,

ORDERED that theorder entered April 20, 2009, isaffirmed insofar asreviewed; and
it isfurther,

ORDERED that the order and judgment entered April 28, 2010, is affirmed; and it
isfurther,

ORDERED that one hill of costsis awarded to the defendant.

“Thetrial court ‘is vested with broad discretion in making an equitable distribution
of marital property’ (Bossard v Bossard, 199 AD2d 971, 971 [1993]), and unless it can be shown
that the court improvidently exercised that discretion, its determination should not be disturbed”
(Saleh v Saleh, 40 AD3d 617, 617-618). “Equitable distribution does not necessarily mean equal
distribution” (Michaelessi v Michaelessi, 59 AD3d 688, 689; see McLoughlin v McLoughlin, 74
AD3d 911, 914). Here, the Supreme Court providently exercised its discretion in awarding the
plaintiff 45% of the defendant’s pension plans, and $55,656 from his deferred salary plan (see
BernholcvBornstein, 72 AD3d 625, 628). Moreover, contrary to the plaintiff’ scontention, the court
providently exercised its discretion in awarding the defendant the sum of $150 in monthly child
support (see generally Kriftcher v Kriftcher, 59 AD3d 392, 394).

The plaintiff’s argument, in effect, that she was entitled to interim maintenance for
the period of June 28, 2004, through January 15, 2010, is not properly beforethis Court. Generally,
“we do not consider an issue on a subsequent appeal which was raised or could have beenraised in
an earlier appeal which was dismissed for lack of prosecution, athough the Court has the inherent
jurisdictiontodo so” (Gurmanv Fotiades, 73 AD3d 1126, 1126; see Rubeo v National Grange Mut.
Ins. Co., 93NY 2d 750; Bray v Cox, 38 NY 2d 350). The plaintiff previously appea ed from an order
dated September 28, 2005, which denied her motion for pendentelite maintenance. That appeal was
dismissed by decision and order on motion of this Court dated July 17, 2006, for failureto prosecute
in accordance with the rules of this Court, and that dismissal constituted an adjudication on the
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meritswith respect to all issueswhich could have been reviewed on that appeal (see Bray v Cox, 38
NY2d at 353; Gurman v Fotiades, 73 AD3d at 1127).

The plaintiff’s contention that the Supreme Court erred in failing to direct the
defendant to file a Qualified Domestic Relations Order (hereinafter QDRO) (see 29 USC §
1056[d][3][B][ii]) is without merit, as it is the responsibility of the party seeking the QDRO to
submit the QDRO to the court on notice (see generally Denaro v Denaro, 84 AD3d 1148).

“A Judicia Hearing Officer (hereinafter JHO) derives authority from an order of
reference by the court (see CPLR 4311), and an order of referenceis made only upon the consent of
the parties except in limited circumstances not applicable here” (Fernald v Vinci, 302 AD2d 354,
355; see CPLR 4317; Allison v Allison, 28 AD3d 406, cert denied 549 US 1307). “Leave of court
and designation by it of therefereeisrequiredfor referencesin matrimonial actions’ (CPLR 4317[al;
see Allison v Allison, 28 AD3d at 406). Here, the parties consented to referral of the matter to a
JHO to hear and determine all issues. Therefore, the Supreme Court properly referred the matter to
a JHO, who possessed the authority to determine the issues before him.

Contrary to the contention of the nonparty Michael R. Curran, the record supports a
finding that he engaged in frivolous conduct during the proceedings. Thus, the Supreme Court
properly confirmed thereport of the JHO recommending theimposition of sanctionsagainst him (see
Matter of JK&E Partnership v Chase Manhattan Bank, 276 AD2d 554). The court also providently
exercised its discretion in awarding the defendant an attorney’ s fee arising from Curran’s conduct
in engaging in frivolous motion practice (see Tropeano v Tropeano, 35 AD3d 444, 445).

The plaintiff’ s remaining contentions are either without merit or not properly before
this Court.

SKELOS, J.P., BELEN, HALL and ROMAN, JJ., concur.

atthew G. Kiernan
Clerk of the Court
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