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In two related proceedings pursuant to Social Services Law § 383-c(3) for the judicial
surrender of the subject children for the purpose of adoption, the father appeals, as limited by his
brief, from so much of an order of the Family Court, Suffolk County (Tarantino, Jr., J.), dated May
28, 2010, as, after a hearing, granted that branch of the foster mother’s petition which was, in effect,
to vacate the contact agreements that were conditions of his judicial surrenders of the subject
children.
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ORDERED that the order is reversed insofar as appealed from, on the law, without
costs or disbursements, and that branch of the foster mother’s petition which was, in effect, to vacate
the contact agreements that were conditions of the father’s judicial surrenders of the subject children
is dismissed for lack of standing.

In April 2009, the father executed judicial surrenders in which he agreed to relinquish
guardianship and custody of his two biological children to the Suffolk County Department of Social
Services (hereinafter the DSS) on the condition that the children would be adopted by Donna L.,
their foster mother. As a further condition to the surrenders, pursuant to Social Services Law
§ 383-c(2)(b), the foster mother, the father, the DSS, and the attorney for the children entered into
contact agreements entitling the father to monthly visits with the children, plus a visit on Father’s
Day, and continuing communication by phone, pictures, and cards. In February 2010, prior to
adoption, the foster mother filed a petition to rescind the surrenders or, alternatively, in effect, to
vacate the contact agreements that were conditions of the surrenders. After a hearing, the Family
Court concluded that the foster mother had standing to file the petition, that the contact agreements
should be vacated in the best interests of the children, and that, in effect, the surrenders should
remain intact as so modified. This was error.

“[S]ince adoption in this State is ‘solely the creature of . . . statute,’” statutory
provisions regarding adoptions “must be strictly construed” (Matter of Jacob, 86 NY2d 651, 657,
quoting Matter of Eaton, 305 NY 162, 165). Prior to adoption, Family Court Act § 1055-a(b)
permits “any party” to an approved contact agreement entered into pursuant to Social Services Law
§ 383-c(2)(b) to file a petition only “to enforce such agreement,” not to terminate or vacate the
agreement (Family Ct Act § 1055-a[b]]). That statute empowers the Family Court only to refuse to
enforce, not vacate, an executed and acknowledged contact agreement once a petition for
enforcement is filed and only if doing so would be in the bests interests of the child (see Family Ct
Act § 1055-a[b]). Moreover, under Social Services Law § 383-c, the statute that governs a surrender
of a child in foster care, a foster parent who is designated an adoptive parent by a judicial surrender
is not a party to the surrender and, therefore, cannot seek to vacate the surrender (see Social Services
Law § 383-c[1], [3], [6][c]; § 383-c[8], [9]). Accordingly, the foster mother did not have standing
to file a petition seeking to vacate the contact agreements that were conditions of the surrenders at
issue here, and that branch of the petition which was, in effect, to vacate the contact agreements
should have been dismissed.

SKELOS, J.P., DICKERSON, LEVENTHAL and LOTT, JJ., concur.

ENTER:

Matthew G. Kiernan
Clerk of the Court
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