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2010-08137 DECISION & ORDER

Marijohnne Upshur, etc., et al., appellants, v Staten
Island Medical Group, defendant-respondent, Jing
Zhang, etc., defendant third-party plaintiff-respondent;
Eduardo Bernales, etc., third-party defendant-respondent,
et al., third-party defendant.

(Index No. 11640/04)

Howard M. File, Esq., P.C., Staten Island, N.Y. (Martin Rubenstein of counsel), for
appellants.

Dwyer & Taglia, New York, N.Y. (Peter R. Taglia of counsel), for defendant-
respondent.

Lewis Johs Avallone Aviles, LLP, Melville, N.Y. (Seth M. Weinberg of counsel), for
defendant third-party plaintiff-respondent.

Schiavetti, Corgan, DiEdwards, Weinberg & Nicholson, LLP, New York, N.Y.
(Thomas K. Wittig of counsel), for third-party defendant-respondent.

In an action to recover damages for medical malpractice, etc., the plaintiffs appeal
from an order of the Supreme Court, Richmond County (Maltese, J.), dated June 14, 2010, which
granted the motion of the defendant Jing Zhang for summary judgment dismissing the complaint and
all cross claims insofar as asserted against her, granted the cross motion of the defendant Staten
Island Medical Group for summary judgment dismissing the complaint insofar as asserted against
it, and granted the motion of the third-party defendant Eduardo Bernales for summary judgment
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dismissing the third-party complaint insofar as asserted against him.

ORDERED that the appeal from so much of the order as granted that branch of the
motion of the defendant Jing Zhang which was for summary judgment dismissing the cross claims
insofar as asserted against her, and the motion of the third-party defendant Eduardo Bernales for
summaryjudgment dismissing the third-partycomplaint insofar as asserted against him is dismissed,
as the plaintiffs are not aggrieved by those portions of the order (see CPLR 5511); and it is further,

ORDERED that the order is affirmed insofar as reviewed; and it is further,

ORDERED that one bill of costs is awarded to the respondents.

On a motion for summary judgment dismissing the complaint in a medical
malpractice action, a defendant must make a prima facie showing that there was no departure from
good and accepted medical practice, or that the plaintiff was not injured by any such departure (see
Salvia v St. Catherine of Sienna Med. Ctr., 84 AD3d 1053; Ahmed v New York City Health & Hosps.
Corp., 84 AD3d 709, 710; Stukas v Streiter, 83 AD3d 18, 24-26). Once a defendant physician has
made such a showing, the burden shifts to the plaintiff to “submit evidentiary facts or materials to
rebut the prima facie showing by the defendant . . . so as to demonstrate the existence of a triable
issue of fact” (Alvarez v Prospect Hosp., 68 NY2d 320, 324; see Stukas v Streiter, 83 AD3d at 24).
General allegations that are conclusory and unsupported by competent evidence tending to establish
the essential elements of medical malpractice are insufficient to defeat a defendant’s motion for
summary judgment (see Salvia v St. Catherine of Sienna Med. Ctr., 84 AD3d at 1054; Ahmed v New
York City Health & Hosps. Corp., 84 AD3d at 711).

Dr. Jing Zhang, the plaintiff mother’s treating physician, made a prima facie showing
of her entitlement to judgment as a matter of law against the plaintiff mother through, inter alia, her
deposition testimony and the affirmation of an expert physician. These submissions demonstrated
that Dr. Zhang took appropriate steps to manage and control the mother’s diabetes on the two
occasions she treated the mother prior to the conception of the infant plaintiff, and that she did not
depart from accepted medical practice in her treatment of the mother. Dr. Zhang’s submissions also
established, prima facie, that the mother’s diabetes was not under proper control at the time the
infant plaintiff was conceived because the mother failed to take prescribed medications and follow
medical advice, and that any alleged departure in treating the mother was not a proximate cause of
the infant plaintiff’s injuries. The defendant Staten Island Medical Group (hereinafter SIMG), which
is alleged to be vicariously liable for Dr. Zhang’s malpractice, also established its prima facie
entitlement to judgment as a matter of law against the mother through its identical evidentiary
submissions (see Simmons v Brooklyn Hosp. Ctr., 74 AD3d 1174, 1178-1179; Flanagan v Catskill
Regional Med. Ctr., 65 AD3d 563, 566). In opposition, the plaintiffs failed to raise a triable issue
of fact as to whether any alleged departure in Dr. Zhang’s treatment of the plaintiff mother was a
proximate cause of the infant plaintiff’s injuries. Accordingly, the Supreme Court properly granted
that branch of Dr. Zhang’s motion which was for summary judgment dismissing the complaint
insofar as asserted against her and SIMG’s cross motion for summary judgment dismissing the
complaint insofar as asserted against it.
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We further note that the cause of action asserted on behalf of the infant plaintiff may
not be maintained against Dr. Zhang and the Staten Island Medical Group for the independent reason
that New York does not recognize a cause of action for preconception torts (see Enright v Eli Lilly
& Co., 77 NY2d 377, cert denied 502 US 868; Albala v City of New York, 54 NY2d 269; Barakov
v Beth Israel Medical Center, 44 AD3d 981, 982; Weed v Meyers, 251 AD2d 1062).

MASTRO, J.P., FLORIO, ENG and SGROI, JJ., concur.

ENTER:

Matthew G. Kiernan
Clerk of the Court
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