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DECISION & ORDER

Russo, Apoznanski & Tambasco, Westbury, N.Y . (Susan J. Mitola of counsdl), for

appellant Helene Scopin in Action No. 2.

Sciretta & Ventering, LLP, Staten Island, N.Y. (Marilyn Venterina of counsel), for
appellants Sonnie Leroy Goolsby and Metropolitan Suburban Bus Authority in both

actions.

Matthew T. Fella, Farmingdale, N.Y ., for respondent Helene Scopin in Action No.

1.

Gruenberg & Kelly, P.C., Ronkonkoma, N.Y. (John Aviles of counsdl), for

respondent Syndee Kelly in Action No. 2.

Intwo related actionsto recover damagesfor personal injuries, whichwerejoined for
trial, (1) Helene Scopin, the plaintiff in Action No. 1 and a defendant in Action No. 2, appeals, as
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limited by her brief, and Sonnie Leroy Goolsby and Metropolitan Suburban Bus Authority,
defendantsin both actions, separately appeal, aslimited by their brief, from so much of an order of
the Supreme Court, Nassau County (Galasso, J.), entered July 9, 2010, as denied that branch of
Helene Scopin’s motion which was to disqualify the plaintiff’s counsel in Action No. 2, and (2)
Sonnie Leroy Goolsby and Metropolitan Suburban Bus Authority also appeal, as limited by their
brief, from so much of an order of the same court, also entered July 9, 2010, as denied those
branches of their motion which were for summary judgment dismissing the complaints in both
actionsinsofar as asserted against them.

ORDERED that theappeal by the defendants Sonnie L eroy Gool shy and Metropolitan
Suburban Bus Authority from so much of the first order as denied that branch of the motion of
Helene Scopin which wasto disqualify the plaintiff’ s counsel in Action No. 2 isdismissed, asthose
defendants are not aggrieved by that portion of the first order (see CPLR 5511); and it is further,

ORDERED that thefirst order isreversed insofar asappeal ed from by Helene Scopin,
on thefacts and in the exercise of discretion, and that branch of the motion of Helene Scopin which
was to disgqualify the plaintiff’s counsel in Action No. 2 is granted; and it is further,

ORDERED that the second order is affirmed insofar as appealed from; and it is
further,

ORDERED that one bill of costsis awarded to Helene Scopin, payable by Sonnie
Leroy Goolsby and Metropolitan Suburban Bus Authority.

OnJanuary 9, 2008, acollision occurredin Rockville Centre between avehicledriven
by Helene Scopin and a bus owned by the defendant Metropolitan Suburban Bus Authority and
operated by the defendant Sonnie Leroy Goolsby (hereinafter together the bus defendants). Syndee
Kelly was a passenger in Scopin’s vehicle. Both vehicles were proceeding northbound on South
Park Avenue, and Scopin tried to pass the bus by driving her vehicle around it.

A few days after the incident, Scopin and Kelly met with an attorney from the law
firm of Gruenberg & Kelly, P.C. (hereinafter the Gruenberg firm). During this meeting Scopin was
advised that the Gruenberg firm could not file asummons and complaint representing both her and
Kelly in an action against the bus defendants, and that she would have to retain counsel of her own.
Nevertheless, the Gruenberg firm served a notice of claim on behalf of both Kelly and Scopin,
identifying itself as their attorneys. Scopin later retained separate counsel.

In or about August 2008, Scopin, represented by attorney Matthew T. Fella, and
Kelly, represented by the Gruenberg firm, commenced ActionsNo. 1 and No. 2, respectively, against
the Metropolitan Suburban Bus Authority and Goolsby. Intheir answer to Scopin’s complaint, the
bus defendants raised as an affirmative defense that the collision had been caused by Scopin. The
bus defendants pleaded a similar affirmative defense in their answer in Action No. 2. In October
2009 the bus defendants moved to disqualify the Gruenberg firm from representing any party in the
actions. In opposition, Kelly submitted, anong other things, an affidavit from Scopin, sworn to on
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November 10, 2008, asserting that during her consultation with the Gruenberg firm, she “did not
reveal any information, details or confidences that would be a detriment to the prosecution of [her]
separate action as a plaintiff, nor [did she] believe that any actual or apparent conflict of interest
exist[ed] from [her] consultation with [the Gruenberg firm].” Kelly submitted an affidavit sworn
to on November 7, 2008, in which she stated that she had instructed the Gruenberg firm not to name
Scopin as a defendant in Action No. 2, and that she adhered to that position even after its legal
ramificationswereexplained to her. In January 2010 the Supreme Court denied the bus defendants
motion to disqualify the Gruenberg firm. In an order entered March 16, 2010, the Supreme Court
granted Kelly’'s motion for leave to amend the complaint in Action No. 2 to add Scopin as a
defendant. Thereafter, Scopin moved, inter alia, to disqualify the Gruenberg firm in Action No. 2
on the ground that the firm had a conflict of interest. The Supreme Court denied that branch of
Scopin’s motion.

“Although ‘[a] party’ sentitlement to be represented in ongoing litigation by counsel
of his or her own choosing is a valued right which should not be abridged,” such right will not
supersede a clear showing that disqualification iswarranted” (Matter of Marvin Q., 45 AD3d 852,
853, quoting Campolongo v Campolongo, 2 AD3d 476, 476; see Greene v Greene, 47 NY 2d 447,
453; Matter of Astor Rhinebeck Assoc., LLC v Town of Rhinebeck, 85 AD3d 1160, 1161; Horn v
Municipal Info. Servs., 282 AD2d 712). “[A] party seeking disqualification of itsadversary’ slawyer
must prove: (1) the existence of a prior attorney-client relationship between the moving party and
opposing counsel, (2) that the mattersinvolved in both representations are substantially related, and
(3) that the interests of the present client and former client are materially adverse” (Tekni-Plex, Inc.
vMeyner & Landis, 89 NY 2d 123, 131; see Rulesof Professional Conduct [22 NY CRR 1200.0] rule
1.9[a]; Falk v Chittenden, 11 NY 3d 73, 78; Jamaica Pub. Serv. Co. v AlU Ins. Co., 92 NY 2d 631,
636). Here, Scopin and Kelly met with the Gruenberg firm shortly after the incident, and that firm
served a notice of claim on Scopin’'s behalf, identifying itself as her attorney. Although Kelly
originally instructed the Gruenberg firm not to name Scopin asadefendant in Action No. 2, shelater
changed her position and an amended complaint was filed naming Scopin as a defendant. Scopin
thus established that the interests of the Gruenberg firm'’s current client, Kelly, were now in direct
conflict with those of its former client, Scopin. Under these circumstances, it was an improvident
exercise of discretion for the Supreme Court to deny that branch of Scopin’s motion which wasto
disqualify the Gruenberg firm (see Horn v Municipal Info. Servs., 282 AD2d at 712; cf. Zutler v
Drivershield Corp., 15 AD3d 397).

The Supreme Court, however, properly denied those branches of the bus defendants
motion which werefor summary judgment dismissing thecomplaintin Action No. 1 and dismissing
thecomplaint in Action No. 2 insofar as asserted against them. In support of those branches of their
motion, the bus defendants submitted evidencethat Scopin drove her car acrossadouble-yellow line
inorder to passthebus. Thebusdefendantsfailed, however, to establish, primafacie, that if Scopin
were negligent in the operation of her vehicle, such negligence was the sole proximate cause of the
collision. Specifically, the bus defendants failed to establish, primafacie, that Goolsby was free
from negligencein his operation of the bus and that negligence on his part was not also a proximate
cause of the collision (see Ruthinoski v Brinkman, 63 AD3d 900, 901-902; cf. O’ Connor v Lopane,
24 AD3d 426).

October 11, 2011 Page 3.
SCOPIN v GOOLSBY
KELLY v GOOLSBY



The parties' remaining contentions either are without merit or need not be addressed
in light of the foregoing.

RIVERA, J.P., BALKIN, HALL and COHEN, JJ., concur.

Clerk of the Court
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