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2010-06048 DECISION & ORDER

Maureen O’ Connor, plaintiff, v Eugene O’ Connor,
respondent; Sallah Law Firm, P.C., nonparty-appellant.

(Index No. 36100/08)

Sallah Law Firm, P.C., Holtsville, N.Y. (Dean J. Sallah of counsel), nonparty-
appellant pro se.

Castrovinci Blydenburgh & Mady, Smithtown, N.Y . (Philip J. Castrovinci and Ruth
Sovronsky of counsel), for respondent.

Inan action for adivorceand ancillary relief, thenonparty Sallah Law Firm, P.C., the
former attorney of the plaintiff, appeals from an order of the Supreme Court, Suffolk County
(MacKenzie, J.), dated June 1, 2010, which denied its motion for an award of an attorney’s fee to
be paid by the defendant.

ORDERED that the order is reversed, on the law, with costs, and the matter is
remitted to the Supreme Court, Suffolk County, for ahearing on the motion of the nonparty Sallah
Law Firm, P.C., for an award of an attorney’s fee to be paid by the defendant, and a new
determination on the motion thereafter.

In February 2009 the plaintiff retained the nonparty-appellant, Sallah Law Firm, P.C.
(hereinafter the law firm), to represent her in this divorce action. On March 1, 2010, the plaintiff
discharged the law firm during the trial on financial issues. On April 27, 2010, the law firm made
theinstant motion for an award of an attorney’ sfeeto be paid by the defendant. Thelaw firm made
the instant motion after the completion of the trial, but prior to the entry of afina judgment. The
Supreme Court denied the motion on the ground that the law firm, by failing to request an award of
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an attorney’ sfee at the trial, failed to preserve that request for disposition. We reverse.

“Pursuant to Domestic RelationsLaw § 237(a), alawyer who representsanonmonied
spouse may seek attorneys' feesfrom the monied spousein thedivorce action” (Frankel v Frankel,
2 NY3d 601, 605). On August 13, 2010, the Legislature approved amendments to Domestic
Relations Law § 237(a). These amendments provided, inter aia, that “[a] pplicationsfor the award
of fees and expenses may be made at any time or times prior to final judgment” (L 2010, ch 329).
Theamendmentsdid not take effect until October 12, 2010, after theinstant motion wasdecided and,
thus, areinapplicableto thisappeal. Rather, at the time that the Supreme Court decided the instant
motion, Domestic Relations Law § 237(a) provided that an attorney’ sfee award in adivorce action
“must be made in the final judgment in such action . . . or by one or more orders from time to time
before final judgment, or by both such order or orders and the final judgment.” This language
authorized courtsto award fees* at any time after the start of the action up through the entry of final
judgment” (O’ Sheav O’ Shea, 93NY 2d 187, 192; see Redgravev Redgrave, 304 AD2d 1062). Since
the law firm made the instant motion before the entry of final judgment, the Supreme Court had the
authority to entertain the motion and should have resolved it on the merits.

Moreover, sincethereisno indication on thisrecord that the defendant sti pul ated that
an award of an attorney’ s fee could be made solely on the basis of affirmations, heisentitled to an
evidentiary hearing on theissue (see Sommersv Sommer's, 25 AD3d 685, 685-686; Thoma v Thoma,
21 AD3d 1080, 1082; Pricev Price, 113 AD2d 299, 309, affd 69 NY 2d 8; Santora v Nicolini, 237
AD2d 504, 506; Nee v Nee, 240 AD2d 478, 479; Weinberg v Weinberg, 95 AD2d 828, 829).
Accordingly, the matter must be remitted to the Supreme Court, Suffolk County, for a hearing on
the law firm’s motion, and a new determination on the motion thereafter.

MASTRO, J.P., ANGIOLILLO, BELEN and LOTT, JJ., concur.

2010-06048 DECISION & ORDER ON MOTION

Maureen O’ Connor, plaintiff, v Eugene O’ Connor,
respondent; Sallah Law Firm, P.C., nonparty-appellant.

(Index No. 36100/08)

M otion by the respondent on an appeal from an order of the Supreme Court, Suffolk
County, dated June 1, 2010, to strike the nonparty-appellant’ s reply brief or stated portions of the
reply brief on the ground that they refer to matter dehors the record.

Upon the papers filed in support of the motion and the papers filed in opposition
thereto, itis
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ORDERED that the motion is granted to the extent that the following materia is
stricken from the nonparty-appellant’ sreply brief and has not been considered in the determination
of the appeal, and the motion is otherwise denied:

(2) the sentence on page 2 beginning with the words “ The Plaintiff” and ending with
the word “ cross-examined”; and

(2) the sentence on page 2 beginning with the words “During the trial” and ending
with the words “hearing the case’; and

(3) the sentence on page 3 beginning with thewords* The Plaintiff” and ending with
the words “the case”; and

(4) the sentence on page 3 beginning with the words “In spite” and ending with the
words “trial began”; and

(5) the paragraph on page 4 beginning with thewords* If Appellant” and ending with
the words “of record”; and

(6) the paragraph on page 4 beginning with thewords“It is outrageous’ and ending
with the words “thisissue’; and

(7) the paragraph on page 6 beginning with the words “ It is outrageous’ and ending
with the word “ of Appellant.”

MASTRO, J.P., ANGIOLILLO, BELEN and LOTT, JJ., concur.
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