Supreme Court of the State of New York
Agppellate Division: Second Judicial Department

D32827
O/kmb
AD3d Argued - October 11, 2011
A. GAIL PRUDENTI, P.J.
PETER B. SKELOS
RUTH C. BALKIN
SANDRA L. SGROI, JJ.
2010-07862 DECISION & ORDER

2011-09859

Kevin E. McLaughlin, etc., et a., respondents, v
James M. Logan, et al., appellants.

(Index No. 6458/09)

Thomas A. Abbate, P.C., Woodbury, N.Y ., for appellants.

Hamburger, Maxson, Yaffe, Knauer & McNally, LLP, Melville, N.Y. (Richard
Hamburger and Francisco Augspach of counsdl), for respondents.

In an action for the partition and sale of real property, the defendants appeal, as
limited by their brief, from (1) so much of an order of the Supreme Court, Suffolk County (Spinner,
J.), dated June 23, 2010, as granted those branches of the plaintiffs motion which were, in effect,
for summary judgment on the complaint and for the entry of an interlocutory judgment pursuant to
RPAPL 915 directing the distribution of the proceeds of the sale of the subject premises according
to the remainder interests set forth in the “ Second Amendment to Special Power of Appointment”
executed on August 22, 2006, and (2) so much of an interlocutory judgment of the same court dated
October 5, 2010, as, upon the order, is in favor of the plaintiffs and against them directing the
distribution of the proceeds of the sale of the subject premises according to the remainder interests
set forth in the “ Second Amendment to Special Power of Appointment” executed on August 22,
2006. The notice of appeal from the order is deemed also to be a notice of appeal from the
interlocutory judgment (see CPLR 5501[c]).

ORDERED that the appeal from the order isdismissed, asthat order was superseded
by the interlocutory judgment; and it is further,
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ORDERED that theinterlocutory judgment isaffirmed insofar asappeal ed from; and
itisfurther,

ORDERED that one bill of costsis awarded to the plaintiffs.

Margaret Logan and her husband, James Logan, Sr. (hereinafter together Margaret
and JamesLogan, Sr.), owned aone-family homein Greenlawn. To ensurethat they would havethe
benefit of that home during their lifetimes and to retain some control over which of their children
or grandchildren would ultimately get the benefit of the home, or its value, Margaret and James
Logan, Sr., executed two documents on the same day in late December 1997. In the first, a deed,
they conveyed their home to their four children as tenantsin common, but retained alife estate for
themselves. The second document, aTransfer of Realty and Occupancy Agreement (hereinafter the
Transfer Agreement), stated that they reserved aspecial limited power of appoi ntment to change the
respective interests of any remainderperson under the deed and to add or delete remainderpersons,
subject to certain conditions. Thefour children of Margaret and JamesLogan, Sr., thefour grantees
onthedeed, all signed the Transfer Agreement that same day, agreeingtoitsterms. That agreement
also was fully acknowledged.

On three occasions after the death, in 2000, of James Logan, Sr., Margaret Logan
sought to exercise the specia power of appointment, reserved in the Transfer Agreement, to
redistribute the respective percentages among her four children and her grandchildren. Margaret
Logan’s fina exercise of the specia power of appointment was executed and acknowledged on
August 22, 2006 (herei nafter the Second Amendment to Special Power of Appointment). Therewas
no new deed. In September 2008, Margaret Logan died, and thelitigantshere, al of whom areeither
Margaret Logan’s children, grandchildren, or the surviving spouse of one of Margaret’s children,
could not agree on the interest each held in the house. Essentially, the parties disputed whether the
interests were as allocated in the 1997 deed or as alocated in the Second Amendment to Special
Power of Appointment. This action, which sought, inter alia, a determination of the respective
interests of the parties, was commenced in February 2009. The house has since been sold, and the
matter now concerns only the distribution of the proceeds of the sale.

The Supreme Court properly granted those branches of the plaintiffs’ motion which
were, in effect, for summary judgment on the complaint and for the entry of an interlocutory
judgment directing the distribution of the proceeds of the sale of the subject premises according to
the remainder interests set forth in the Second Amendment to Special Power of Appointment. The
plaintiffs demonstrated that the 1997 deed and the Transfer Agreement should be read together. As
such, those parties to the Transfer Agreement who were aso the grantees on the deed, the four
children of Margaret and James Logan, Sr., agreed that, as among themselves and any
remainderperson eventually named in an exercise of the specia power of appointment, their
respectiveinterestsin the property were subject to the exercise of the special power of appointment,
notwithstanding the deed itself (see Nau v Vulcan Rail & Constr. Co., 286 NY 188, 197; cf. Ripley
v International Rys. of Cent. Am., 8 NY 2d 430, 438; Palmer v Palmer, 150 NY 139, 146; Elite
Promotional Mktg., Inc. vStumacher, 8 AD3d 525, 526-527; Nancy Neal e Enter s. v Eventful Enters.,
260 AD2d 453). Moreover, the plaintiffs established that the Transfer Agreement and the Second
Amendment to Special Power of Appointment each wasexecutedwiththerequired level of formality
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tobeeffective (seeEPTL 10-4.1[a][2]; 10-6.3; Genera ObligationsLaw §5-703; Real Property Law
88 243, 244). In opposition, the defendants failed to raise atriable issue of fact (see Cadle Co. v
Calcador, 85 AD3d 700, 703).

Thedefendants' remaining contentionsareeither without merit or not properly before
us.

PRUDENTI, P.J., SKELOS, BALKIN and SGROI, JJ., concur.

November 9, 2011 Page 3.
McLAUGHLIN v LOGAN



