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Cheryl D. Uzamere, appellant, v Senator Ehigie
Edobor Uzamere, etc., et a., respondents.

(Index No. 18012/09)

Cheryl D. Uzamere, Brooklyn, N.Y ., appellant pro se.

Matthew A. Kaufman, New York, N.Y ., for respondents Allen E. Kaye, P.C., Allen
E. Kaye, Harvey Shapiro, and Jack Gladstein.

In an action, inter alia, to recover damages for fraud, the plaintiff appeals from an
order of the Supreme Court, Kings County (Schack, J.), dated July 13, 2010, which, inter alia, denied
that branch of her motion which was for summary judgment on the complaint, granted that branch
of the cross motion of thedefendants Allen E. Kaye, P.C., Allen E. Kaye, and Harvey Shapiro which
was pursuant to CPLR 3211(a)(5) to dismiss the complaint insofar as asserted against them based
on the doctrine of resjudicata, granted those branches of the separate cross motion of the defendant
Jack Gladstein, and those branches of the separate cross motion of the defendant Bernard J.
Rostanski which were pursuant to CPLR 3211(a)(5) and (8) to dismiss the complaint insofar as
asserted against each of them based on the doctrine of res judicata and for lack of personal
jurisdiction, respectively, and directed dismissal of the complaint against all of the defendants based
on the doctrine of resjudicata and for lack of personal juristiction.

ORDERED that the order is affirmed, without costs or disbursements.

The Supreme Court properly directed dismissal of thecomplaint based onthedoctrine
of resjudicata. The plaintiff previously commenced two prior federal court actions, one in the
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Eastern District of New York (hereinafter the Eastern District action) and one in the Southern
District of New Y ork based on the same alleged facts that form the basis of the complaint herein.
In light of authority stating that a court should apply the rules of res judicata followed in the
jurisdiction that rendered the earlier court decision (see Insurance Co. of State of Pa. v HSBC Bank
USA, 10NY3d 32, 38 n 3, citing Marrese v American Academy of Orthopaedic Surgeons, 470 US
373, 380-381; Langerman v Langerman, 303 NY 465, 474; Restatement [ Second] of Conflict of
Laws 8§ 95, Comment[€]), we apply federal resjudicatalaw in determining whether the doctrine of
resjudicata bars this action.

“In federal court, subsequent litigation is prohibited if aprior court ruling ‘was (1)
afina judgment on the merits, (2) by a court of competent jurisdiction, (3) in acaseinvolving the
same parties or their privies, and (4) involving the same cause of action’” (Insurance Co. of Sate
of Pa. vHSBC Bank USA, 10 NY 3d at 37, quoting EDP Med. Computer Sys., Inc. v United States,
480 F3d 621, 624).

Here, the Eastern District action resulted in adismissal of the complaint for failure
to state a claim upon which relief could be granted, and that dismissal was a final adjudication on
themeritsby acourt of competent jurisdiction (see Federated Department Stores, Inc. v Moitie, 452
US 394, 399 n 3; Angel v Bullington, 330 US 183, 190). Furthermore, the Eastern District action
and this action involve the same parties or their privies (see Akhenaten v Najee, LLC, 544 F Supp
2d 320, 328-329), and invol vethe same cause of action. Specifically, the Eastern District complaint
and the instant complaint arise out of the same * nucleus of operative facts’ and, thus, the causes of
action asserted in thislitigation could have been asserted in the Eastern District action (Waldman v
Village of Kiryas Joel, 207 F3d 105, 108). Moreover, under the circumstances of this case, it isnot
clear that the Eastern District would have, as a matter of discretion, declined to exercise
supplemental jurisdiction over the State law causes of action asserted herein (see Troy v Goord, 300
AD2d 1086; cf. McLearn v Cowen & Co., 48 NY 2d 696, 698; Urlic v Insurance Co. of Sate of
Penn., 259 AD2d 1, 4).

In addition, the Supreme Court properly determined that the plaintiff failed to obtain

personal jurisdiction over all of thedefendantsintheaction (seeKleinvEducational Loan Servicing,
LLC, 71 AD3d 957, 958).

ANGIOLILLO, J.P., HALL, COHEN and MILLER, JJ., concur.
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