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Coritsidis & Lambros, PLLC, New York, N.Y. (Michael N. Coritsidis and Jeffrey A.
Gangemi of counsel), for appellants.

Esseks, Hefter & Angel, LLP, Riverhead, N.Y. (Stephen R. Angel and Nancy
Silverman of counsel), for respondents.

In an action pursuant to RPAPL article 15, inter alia, for a judgment declaring that
the plaintiffs’ real property is benefited by a recorded easement over a certain portion of the
defendants’ property, and for a permanent injunction enjoining the defendants from interfering with
the plaintiffs’ use of the easement, the defendants appeal, as limited by their brief, from stated
portions of an order of the Supreme Court, Suffolk County (Tanenbaum, J.), entered June 11, 2010,
which, inter alia, granted those branches of the plaintiffs’ motion which were for summary judgment
dismissing their affirmative defenses alleging abandonment and adverse possession.

ORDERED that the order is affirmed insofar as appealed from, with costs.

The defendants are the owners of certain residential propertyabutting the Long Island
Sound, which they purchased in 1993. In May 2006 the plaintiffs purchased a parcel across the street
from the defendants’ property. The plaintiffs’ deed contains a right-of-way over the westernmost
five feet of the defendants’ property, from the street to the Long Island Sound, granting them access
to the beach.

In April 2007 the plaintiffs commenced this action, inter alia, for a judgment
declaring that their property is benefited by a recorded easement over a certain portion of the
defendants’ property as described in their deed, and for a permanent injunction enjoining the
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defendants from interfering with their use of the easement. In answering, the defendants raised
affirmative defenses alleging, among other things, that the easement was extinguished by
abandonment or by adverse possession. Thereafter, the plaintiffs moved for summary judgment,
inter alia, dismissing those affirmative defenses. The Supreme Court, inter alia, granted those
branches of the plaintiffs’ motion. We affirm the order insofar as appealed from.

The plaintiffs established their prima facie entitlement to judgment as a matter of law
dismissing the defendants’ affirmative defense alleging abandonment by submitting evidence that
the easement was continuously used by their predecessors-in-interest, and that neither the plaintiffs
nor their predecessors manifested an intention to abandon the easement (see Consolidated Rail Corp.
v MASP Equip. Corp., 67 NY2d 35, 39; Cragnolin v Gallagher, 69 AD3d 554, 556; Janoff v Disick,
66 AD3d 963, 965-966; Spier v Horowitz, 16 AD3d 400, 401). In opposition, the defendants failed
to raise a triable issue of fact. Accordingly, the Supreme Court properly granted that branch of the
plaintiffs’ motion which was for summary judgment dismissing the affirmative defense alleging
abandonment.

The plaintiffs also established their prima facie entitlement to judgment as a matter
of law dismissing the defendants’ affirmative defense alleging adverse possession by demonstrating
that any use of the easement by the defendants was permissive prior to November 2006, when the
defendants first made “‘a distinct assertion of a right hostile to the owner,’” well short of the required
10 years before the commencement of this action (Koudellou v Sakalis, 29 AD3d 640, 641, quoting
Congregation Yetev Lev D’Satmar v 26 Adar N.B. Corp., 192 AD2d 501, 503; see Goldschmidt v
Ford St., LLC, 58 AD3d 803, 805; Kelly v Schwend, 15 AD3d 450, 450-451). In opposition, the
defendants failed to raise a triable issue of fact. Accordingly, the Supreme Court properly granted
that branch of the plaintiffs’ motion which was for summary judgment dismissing the affirmative
defense alleging adverse possession.

The defendants’ remaining contentions are without merit.

ANGIOLILLO, J.P., HALL, AUSTIN and MILLER, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court
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