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Bay, et a., appellants.
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Leonard Genova, Town Attorney, Oyster Bay, N.Y. (Karen J. Underwood of
counsel), for appellants.

Certilman Balin Adler & Hyman, LLP, Hauppauge, N.Y. (John M. Wagner of
counsel), for respondent Costco Wholesale Corporation.

In a proceeding pursuant to CPLR article 78, inter alia, in the nature of mandamus
to compel the Town Board of the Town of Oyster Bay and the Town of Oyster Bay to file afinal
environmental impact statement pursuant to the State Environmental Quality Review Act (ECL art
8), to complete environmental review of the petitioners’ proposal to develop aretail store, and to
take final action upon the petitioners applications for a specia use permit and site plan, the Town
Board of the Town of Oyster Bay and the Town of Oyster Bay appeal, aslimited by their brief, from
so much of ajudgment of the Supreme Court, Nassau County (Cozzens, Jr., J.), entered October 14,
2010, as granted those branches of the petition which were to compel them to file a final
environmental impact statement pursuant to the State Environmental Quality Review Act (ECL art
8), to complete environmental review of the petitioners’ proposal to develop aretail store, and to
take final action upon the petitioners’ applications for a special use permit and site plan.

ORDERED that the judgment is affirmed insofar as appeal ed from, without costs or
disbursements, except that the costs of printing, serving, and filing the supplemental appendix are
awarded to the petitioner Costco Wholesale Corporation, payable by the appellants pursuant to
CPLR 5528(a)(5).

InNovember 2001 the petitioner Costco Whol esal e Corporation (herei nafter Costco),
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and thethen owner of certain property located at 555 West John Street in Hicksville, Town of Oyster
Bay (hereinafter the subject property), submitted apetition to the Town Board of the Town of Oyster
Bay (hereinafter the Town Board) for aspecial use permit and an application for site plan approval
to construct and operate aretail store (hereinafter the Costco Project). By resol ution adopted on May
27, 2003, the Town Board denied their petition for a special use permit. Thereafter, Costco
commenced a proceeding pursuant to CPLR article 78 challenging the denia of its permit
application. At the conclusion of that proceeding, the Supreme Court vacated the denial of the
special use permit and remitted the matter to the Town Board for the purpose of complying with the
State Environmental Quality Review Act (ECL 8-0101, et. seqg. [hereinafter SEQRA]).

On September 21, 2004, the Town Board, as lead agency, issued a positive
declaration under SEQRA on the Costco Project. After Costco revised its draft environmental
impact statement (hereinafter DEIS) three different timesin responseto written comments from the
Town Board and its consultants, the DEIS was accepted by resol ution dated November 14, 2006. A
public hearing was held on the DEIS on January 9, 2007, and the public comment period closed on
January 31, 2007. Thereafter, Costco made three separate submissions of a final environmental
impact statement (hereinafter FEIS) between May 2007 and April 2009 to the Town Board. Despite
those submissions and the passage of a substantial period of time, the Town Board has not filed a
FEISfor the Costco Project. Costco and the present owner of the subject property commenced this
CPLR article 78 proceeding, inter aia, to compel the Town Board and the Town of Oyster Bay
(hereinafter together the Town) tofileaFEIS, to compl ete SEQRA review of the Costco Project, and
to take final action upon the applications for a specia use permit and site plan.

Contrary to the Town’ scontentions, the Supreme Court properly determined that the
Town’s failure to act pursuant to the applicable local code provision (see Code of the Town of
Oyster Bay § 110-9 [1]), as well as the applicable SEQRA provision (see 6 NYCRR 617.9[a][5])
requiring it to “prepare or causeto be prepared and. . . fileafinal EIS, within 45 calendar days after
the close of any hearing or within 60 calendar days after thefiling of the draft EIS, whichever occurs
later,” warranted mandamus relief (id.; see Matter of Mamaroneck Beach & Yacht Club, Inc. v
Fraioli, 24 AD3d 669, 671; Matter of 2433 Knapp S. Rest. Bar v Department of Consumer Affairs
of City of N.Y., 150 AD2d 464, 465).

The Town’ s remaining contentions are without merit.

Sincethe Town’ sappendix wasinadequate (see CPLR 5528[ a][5]; Rulesof App Div,
2d Dept [22 NYCRR] 8§ 670.10.2[c][1]), Costco is entitled to recover from the Town the expense
of printing, serving, and filing its supplemental appendix (see CPLR 5528[€]; Wenger v Alidad, 265
AD2d 322, 324; Fidelity N.Y. v Madden, 212 AD2d 572, 573-574).

ANGIOLILLO, J.P., FLORIO, LEVENTHAL and COHEN, JJ., concur.
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