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In a shareholders’ derivative action, inter alia, to recover damages for breach of
fiduciary duty, the defendants appeal, as limited by their brief, from so much of an order of the
Supreme Court, Nassau County (Adams, J.), dated September 13, 2010, as denied that branch of
their motion which was to dismiss the complaint pursuant to CPLR 3211(a)(7).

ORDERED that the order is affirmed insofar as appealed from, with costs.

“On a motion to dismiss the complaint pursuant to CPLR 3211(a)(7) for failure to
state a cause of action, the court must afford the pleading a liberal construction, accept all facts as
alleged in the pleading to be true, accord the plaintiff the benefit of every possible inference, and
determine only whether the facts as alleged fit within any cognizable legal theory” (Breytman v
Olinville Realty, LLC, 54 AD3d 703, 703-704; see Leon v Martinez, 84 NY2d 83, 87). Where
evidentiary material is submitted and considered on a motion to dismiss a complaint pursuant to
CPLR 3211(a)(7), and the motion is not converted into one for summary judgment, the question
becomes whether the plaintiff has a cause of action, not whether the plaintiff has stated one and,
unless it has been shown that a material fact as claimed by the plaintiff to be one is not a fact at all
and unless it can be said that no significant dispute exists regarding it, dismissal should not eventuate
(see Guggenheimer v Ginzburg, 43 NY2d 268, 274-275; Fishberger v Voss, 51 AD3d 627, 628).
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Here, contrary to the defendants’ contention, the complaint sufficiently states causes
of action alleging breach of fiduciary duty, unlawful diversion of funds, waste of corporate funds,
unlawful transfer of corporate assets and funds, and conversion (see Putter v Putter, 80 AD3d 742;
Castaldi v 39 Winfield Assoc., 30 AD3d 458; Morris v Morris, 306 AD2d 449, 451). The
evidentiary material the defendants submitted failed to demonstrate that a material fact alleged in the
complaint was “not a fact at all” (see Guggenheimer v Ginzburg, 43 NY2d at 275; Quesada v
Global Land, Inc., 35 AD3d 575, 576). Accordingly, the Supreme Court properly denied that branch
of the defendants’ motion which was to dismiss the complaint pursuant to CPLR 3211(a)(7).

MASTRO, A.P.J., CHAMBERS, AUSTIN and MILLER, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court
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