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Appea by the defendant from a judgment of the Supreme Court, Queens County
(Latella, J.), rendered January 5, 2010, convicting him of robbery in thefirst degree, menacinginthe
second degree (three counts), and criminal possession of aweapon in the fourth degree, upon ajury
verdict, and imposing sentence.

ORDERED that the judgment is affirmed.

“Theright to effective assistance of counsel is guaranteed by the Federa and State

Congtitutions’ (People v Rivera, 71 NY 2d 705, 708; see US Const Sixth Amend; NY Congt, art |,
8 6; People v Bowles, AD3d , 2011 NY Slip Op 07826 [2d Dept 2011]).
“However, what constitutes effective assistanceis not and cannot be fixed with precision, but varies
according to the particular circumstances of each case” (Peoplev Rivera, 71 NY 2d at 708). Under
theNew Y ork Constitution, “[s|o long asthe evidence, thelaw, and the circumstances of aparticul ar
case, viewed in totality and as of the time of the representation, reveal that the attorney provided
meaningful representation, the constitutional requirement will have been met” (People v Baldi, 54
NY 2d 137, 146-147; see People v Benevento, 91 NY 2d 708, 712; People v Bowles, AD3d
, 2011 NY Slip Op 07826 [2d Dept 2011]). “While theinquiry focuses on the quality of the
representation provided to the accused, the claim of ineffectivenessisultimately concerned with the
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fairness of the process as a whole rather than its particular impact on the outcome of the case’
(PeoplevBenevento, 91NY 2d at 714). Thus, “[i]solated errorsin counsel’ srepresentation generally
will not rise to the level of ineffectiveness, unless the error is so serious that defendant did not
receive afair trial” (People v Henry, 95 NY 2d 563, 565-566 [internal quotation marks omitted];
see People v Gavalo, 87 AD3d 1014). Here, the defendant was not deprived of the effective
assistance of counsel since, viewed in totality, defense counsel provided meaningful representation
(see People v Benevento, 91 NY 2d at 712; Peoplev Baldi, 54 NY 2d at 147). Further, the defendant
wasnot deprived of the effective assistance of counsel under the Federal Constitution (see Strickland
v Washington, 466 US 668).

The defendant contends that the Supreme Court erred in permitting the People to
elicit testimony that two witnesses to the crime had participated in a showup identification, during
which they did not identify the detained suspect as the perpetrator of the robbery, and that the
prosecutor improperly suggested during summation that two other witnesses participated in the
showup identification. These claims are unpreserved for appellate review. Nonetheless, we reach
the issues in the exercise of our interest of justice jurisdiction.

Where “the reliability of an eyewitness identification” is at issue, negative
identification evidence, showing that a witness did not identify a suspect as the perpetrator, is
admissible becauseit “* can tend to prove that the eyewitness possessed the ability to distinguish the
particular features of the perpetrator’” (People v Wilder, 93 NY 2d 352, 356-357, quoting People v
Bolden, 58 NY 2d 741, 744 [Gabridlli, J., concurring]). Here, neither of the two witnesses who
participated in the showup identification identified the defendant before or at trial. As such, no
eyewitnessidentification of the perpetrator given by themwasat issue, and it wasirrel evant whether
they “‘possessed the ability to distinguish the particular features of the perpetrator’” (People v
Wilder, 93 NY 2d at 356, quoting People v Bolden, 58 NY 2d at 744). It was, therefore, error to
permit the People to dlicit the challenged negative identification testimony. In addition, the
prosecutor improperly suggested during summation that two other witnesses, who did identify the
defendant in alineup and at trial, participated in the showup identification.

Nonetheless, these errors were harmless. The People presented testimony from the
two eyewitnessesto theincident, who separately identified the defendant in alineup and at trial, and
had ample opportunity to view him at the time of the robbery. Under the circumstances, there was
overwhelming evidence of the defendant’s guilt, and no significant probability that the errors
contributed to his convictions (see People v Crimmins, 36 NY 2d 230, 241-242).

SKELOS, J.P., HALL, LOTT and COHEN, JJ., concur.
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