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2011-01211 DECISION & ORDER

Marvin Staten, etc., et al., plaintiffs, v City of New
York, et al., respondents, Louis Cintron, Sr., et al.,
defendants, Camp Chen-A-Wanda, Inc., appellant.

(Index No. 104585/07)

Mound Cotton Wollan & Greengrass, Garden City, N.Y. (Raymond S. Mastrangelo
and Rubin, Hay & Gould, P.C. [Rodney E. Gould and Robert C. Mueller] of
counsel), for appellant.

Michael A. Cardozo, Corporation Counsel, New York, N.Y. (Stephen McGrath and
Victoria Scalzo of counsel; Manisha Padi on the brief), for respondents.

In an action to recover damages for personal injuries, etc., the defendant Camp Chen-
A-Wanda, Inc., appeals from an order of the Supreme Court, Richmond County (Aliotta, J.), entered
September 13, 2010, which denied its motion pursuant to CPLR 3124 to compel disclosure of certain
disciplinary records of the defendant student maintained by the defendant New York City
Department of Education.

ORDERED that the order is modified, on the facts and in the exercise of discretion,
by deleting the provisions thereof denying those branches of the motion which were to compel
disclosure of Exhibit C and so much of Exhibit B as relates to the date of February 14, 2006, and
substituting therefor provisions granting those branches of the motion, with the redaction of the name
of a nonparty student mentioned in Exhibit B as being involved in the February 14, 2006, incident;
as so modified, the order is affirmed, with costs to the appellant.
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The infant plaintiff, along with his mother, suing derivatively, commenced this action
against, among others, the defendants New York City Department of Education (hereinafter the
DOE), City of New York (hereinafter the City), Camp Chen-A-Wanda, Inc. (hereinafter the Camp),
and a fellow student who was on the infant plaintiff’s high school football team (hereinafter the
defendant student). The plaintiffs seek to recover damages for injuries the infant plaintiff allegedly
sustained on August 25, 2007, when he was at the Camp with his high school football team.
Allegedly, the defendant student caused a cabin window to shatter when the infant plaintiff’s face
was near it. The plaintiffs allege, inter alia, that the DOE, the City, and the Camp were negligent in
failing to properly supervise the infants in their charge. Prior to joinder of issue, the Camp moved
pursuant to CPLR 3124 to compel the DOE to disclose any information it had pertaining to
disciplinary or other actions taken by the high school against the defendant student as a result of the
incident, as well as any other disciplinary records concerning that student while he was a member
of the football team. Following an in-camera review of the material sought to be disclosed, the
Supreme Court denied the Camp’s motion on the basis that such information was not material or
necessary to the prosecution of the action. The Camp appeals. We modify.

“While discovery determinations rest within the sound discretion of the trial court,
the Appellate Division is vested with a corresponding power to substitute its own discretion for that
of the trial court, even in the absence of abuse” (Andon v 302-304 Mott St. Assoc., 94 NY2d 740,
745; see Lewis v John, 87 AD3d 564).

Generally, schools are “under a duty to adequately supervise the students in their
charge and they will be held liable for foreseeable injuries proximately related to the absence of
adequate supervision” (Mirand v City of New York, 84 NY2d 44, 49). In its motion to compel, the
Camp contended that it was entitled to discovery of any disciplinary records relating to the defendant
student that were in the DOE’s possession because such records were relevant to the issue of whether
the DOE or the City had prior knowledge of behavioral issues regarding the defendant student, but
failed to take reasonable precautions to prevent the incident (see McLeod v City of New York, 32
AD3d 907). The Camp argued, in essence, that discovery of such records was relevant to identifying
which defendant was at fault for the incident, and thus, was material and necessary to the Camp’s
defense in this action.

The Supreme Court improvidentlyexercised its discretion in precluding the disclosure
of certain evidence that was relevant to the parties’ potential liability. Specifically, disclosure of the
document labeled Exhibit C, a letter by the high school’s principal regarding any disciplinary action
taken by the high school as a result of the incident, should be disclosed, since it is material and
necessary to the issue of liability. Further, there were records of prior incidents involving the
defendant student’s behavior, labeled as Exhibit B. One portion of the disciplinary records of the
defendant student contained in Exhibit B is material and necessary to the Camp’s defense, that
portion being the entry dated February 14, 2006. This portion of Exhibit B is relevant to the issue
of whether school officials had actual or constructive notice of prior conduct similar to that which
occurred at the Camp and which could constitute a basis for imposing liability (see Mirand v City
of New York, 84 NY2d at 49; Doe v Department of Educ. of City of N.Y., 54 AD3d 352, 353; Culbert
v City of New York, 254 AD2d 385, 388). To the extent that the February 14, 2006, entry contains
the name of a nonparty student, that name shall be redacted prior to disclosure.
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Lastly, while the material is subject to the FamilyEducational Rights and PrivacyAct
of 1974 (20 USC § 1232g) (see generally United States v Miami University, 91 F Supp 2d 1132,
1134, affd 294 F3d 797), commonly referred to as the “Buckley Amendment,” that statute is not
violated when disclosure is furnished via a judicial order (see 20 USC § 1232g[b][2]).

MASTRO, A.P.J., FLORIO, LOTT and COHEN, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court
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