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In an action to recover damagesfor personal injuries, the plaintiff appeals, aslimited
by his brief, from so much of ajudgment of the Supreme Court, Orange County (Slobod, J.), dated
October 14, 2010, as, upon a jury verdict, failed to award him damages for past and future lost
earnings.

ORDERED that the judgment is reversed insofar as appealed from, on the law, with
costs, and the matter is remitted to the Supreme Court, Orange County, for anew trial on theissue
of damages for past and future lost earnings, and for the entry of an appropriate amended judgment
thereafter.

While working on the construction of aresidential house on August 15, 2003, the
plaintiff, a self-employed carpenter, was injured when he fell through an opening in the floor that
had been covered by a piece of unsecured plywood.

After the close of evidence, thetria court denied the plaintiff’ srequest to chargethe
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jury as to past and future lost earnings, on the ground that the plaintiff had not produced expert
testimony opining that the plaintiff could nolonger work. However, contrary tothe Supreme Court’s
determination, the plaintiff set forth sufficient evidence to warrant ajury charge on theissue of past
andfuturelost earnings. Specifically, theplaintiff, whowas56 yearsold at thetimeof tria, testified
that after February 8, 2006, he could no longer operate his house-framing business or work as a
carpenter because of the injuries to his shoulder that he sustained in the subject accident. The
plaintiff’s treating psychologist also testified that the plaintiff was effectively unemployable as a
result of hisinjuries and hislearning disability. Further, although the plaintiff conceded on cross-
examination that he had not sought new employment, the uncontroverted testimony of the plaintiff’s
orthopedic surgeon was that the plaintiff’s shoulder injury was permanent and his prognosis was
poor, the parties medical experts agreed that the plaintiff was physically unable to work as a
carpenter asaresult of the subject accident, and the defendants’ expert vocational analyst essentially
agreed with the plaintiff’ s self-assessment that he was unempl oyable because of the injuries he had
sustained in the subject accident and his learning disability.

Accordingly, we must remit the matter to the Supreme Court, Orange County, for a
new trial on the issue of damages for past and future lost earnings.

RIVERA, J.P., LEVENTHAL, BELEN and ROMAN, JJ., concur.
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