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Shawn H. Martinez, etc., respondent, v City of New
York, et a., appellants, et al., defendant.

(Index No. 27639/03)

Michael A. Cardozo, Corporation Counsel, New Y ork, N.Y . (PamelaSeider Dolgow,
Tzipora Teichman, and Fay Ng of counsel), for appellants City of New York and
Board of Education of City of New Y ork.

Milber Makris Plousadis & Seiden, LLP, Woodbury, N.Y. (Lorin A. Donnelly of
counsel), for appellant Comprehensive Resources, Inc.

Wilson Elser Moskowitz Edelman & Dicker LLP, New York, N.Y. (Richard E.
Lerner, Melissa A. Murphy-Petros, Irving Hirsch, and Juliann Safko O’ Meara of
counsel), for appellant Magdalin James.

Sullivan Papain Block McGrath & Cannavo, P.C., New York, N.Y. (Stephen C.
Glasser and Susan M. Jaffe of counsel), for respondent.

In a consolidated action to recover damages for wrongful death, etc., (1) the
defendants City of New Y ork and Board of Education of the City of New Y ork appeal, as limited
by their brief, from so much of an order of the Supreme Court, Kings County (Velasguez, J.), dated
April 8, 2010, as denied their motion for summary judgment dismissing the complaint insofar as
asserted against them, (2) the defendant Comprehensive Resources, Inc., separately appeal sfrom so
much of the same order as denied itsmotion for summary judgment dismissing thecomplaint insofar
as asserted against it, and (3) the defendant Magdalin James separately appeals, as limited by her
brief, from so much of the same order as denied her motion for summary judgment dismissing the
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complaint insofar as asserted against her.

ORDERED that the order is reversed, on the law, with one bill of costs to the
appellants appearing separately and filing separate briefs, and the respective motions of the
appellants City of New York and Board of Education of the City of New York, the appellant
Comprehensive Resources, Inc., and the appellant Magdain James for summary judgment
dismissing the complaint insofar as asserted against each of them are granted.

On February 26, 2003, Shawn L. Martinez (hereinafter Shawn) died of an asthma
attack. That morning, Shawn, an 11-year-old student at Clinton Middle School and life-long
asthmatic, reported to the nurse's office complaining of coughing and on-and-off wheezing. His
inhaler of medication was empty, he explained to the nurse, Magdalin James, and his mother had
known this before sending him to school that morning. Shawn’s father was contacted and,
ultimately, hismother arrived at the school. Although Jamesdid not consider it an emergency when
Shawn left the school with his mother, she told the mother that if she did not have any medication,
she should take him straight to the emergency room. The mother replied that she was going to take
Shawn home and treat his asthma with a nebulizer. The mother then drove Shawn home. They
walked up four flights of stairs to their gpartment, and Shawn’s breathing changed. The mother
began treating Shawn with the nebulizer and contacted emergency medical personnel, who arrived
on the sceneto find Shawn in cardiac arrest. Shawn was transported to the hospital, where he died.

Thereafter, Shawn’s father, the administrator of his estate, commenced this action
against, among others, the City of New Y ork and the Board of Education of the City of New Y ork
(hereinafter together the municipal defendants), Comprehensive Resources, Inc. (hereinafter
Comprehensive), the nursing placement agency, and James. The municipal defendants,
Comprehensive, and James moved for summary judgment dismissing the complaint insofar as
asserted against each of them on the ground that the duty owed to Shawn ended once hewasrel eased
into the care and custody of his mother. The Supreme Court denied their respective motions. We
reverse.

There can be no negligence if thereis no duty (see Pratt v Robinson, 39 NY 2d 554,
559; Palsgraf vLong Is. RR. Co., 248 NY 339, 342). For aschool, the duty it owesto its students
stems from the fact of its physical custody over them (see Pratt v Robinson, 39 NY 2d at 560). Its
duty is “coextensive with and concomitant to its physical custody of and control over the child.
When that custody ceases because the child has passed out of the orbit of itsauthority in such away
that the parent isperfectly freeto reassume control over the child’ sprotection, the school’ scustodial
duty also ceases” (id.). However, whileaschool’ sduty of caretoward astudent generally endswhen
it relinquishes custody of the student, the duty continues when the student is released “without
further supervision into aforeseeably hazardous setting it had ahand in creating” (Ernest v Red Cr.
Cent. School Dist., 93 NY 2d 664, 672).

Here, James satisfied her prima facie burden of establishing her entitlement to
judgment as a matter of law. James demonstrated that Shawn was not released without further
supervision into aforeseeably hazardous setting, but into the care and custody of his mother, who
planned to take him home and administer a nebulizer treatment to him. None of the adults who
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observed Shawn prior to hisdeparturewith hismother considered the situation an emergency. James
testified at her deposition that she did not consider it an emergency because while Shawn was having
difficulty breathing, he was not suffering from an acute asthma attack. At one point before the
mother arrived, a doctor who happened to be at the school conducting physical examinations said
that James should call 911. Jameswent to ask permission from the principal to call 911, concerned
that Shawn waswithout medication and had beenin her officefor awhile, but Shawn’ sfather called
the school and told James that Shawn’s mother was on her way. James, who could only hear
Shawn’s wheezing with a stethoscope at that time, told the doctor that she could not find the
principal, and the doctor told James to wait a few more minutes for Shawn’'s mother. Shawn’'s
mother herself, who had treated Shawn’s asthmafor 10 years and had taken him to the emergency
room on past occasions when he suffered a severe attack, indicated that she did not consider it an
emergency. She noted that his wheezing was no different from hiswheezing at any other time, and
her actionsin taking Shawn home belie any claim that she thought the situation was an emergency.
Thus, the evidence established, as a matter of law, that Shawn was released into a*“ safe spot,” with
his mother, who understood his condition, and planned to treat his attack with medication at home
(id. at 672; see Pratt v Robinson, 39 NY2d at 561). Shawn’s mother was “perfectly free’ to
reassume control over his protection and in fact did so by taking physical custody of him, removing
him from school grounds, and deciding the appropriate measure of care (Pratt v Robinson, 39NY 2d
at 560; see Williamsv Hempstead School Dist., 46 AD3d 550, 552). Inoppositiontothisprimafacie
showing, the plaintiff failed to raise atriableissue of fact (see Williams v Hempstead School Dist.,
46 AD3d at 552; Griffith v City of New York, 123 AD2d 830). Therefore, James was entitled to
summary judgment dismissing the complaint insofar as asserted against her.

Since theliability of the municipal defendants and Comprehensive is dependent on
a finding that James was negligent, they were entitled to summary judgment dismissing the
complaint insofar as asserted against them (see Karaduman v Newsday, Inc., 51 NY 2d 531, 546;
Pereirav . Joseph’s Cemetery, 54 AD3d 835, 837; Williams v Hempstead School Dist., 46 AD3d
at 552; Pfeiffer v General Elec. Co., 7 AD3d 598).

DILLON, J.P., FLORIO, ENG and CHAMBERS, JJ., concur.
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