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Inan actionto recover damagesfor personal injuries, etc., thedefendant appeal sfrom
so much of an order of the Supreme Court, Orange County (Cohen, J.), dated September 22, 2010,
as denied her cross motion for summary judgment dismissing the complaint on the ground that the
plaintiff Jeremy K. Poverud did not sustain a seriousinjury within the meaning of Insurance Law §
5102(d).

ORDERED that the order is affirmed insofar as appealed from, with costs.

The evidence submitted by the defendant in support of her cross motion failed to
eliminate all triable issues of fact as to whether the plaintiff Jeremy K. Poverud sustained a
“fracture” to hisright patellaasaresult of the subject motor vehicle accident (see Alvarez v Prospect
Hosp., 68 NY2d 320, 324; Olic v Pappas, 47 AD3d 780, 780; see generally Insurance Law 8§
5102[d]). Sincethe defendant failed to meet her primafacie burden, it is unnecessary to determine
whether the plaintiffs, in opposition to the defendant’ s cross motion, raised atriabl eissue of fact (see
Cosciav 938 Trading Corp., 283 AD2d 538). Accordingly, the Supreme Court properly denied the
defendant’ s cross motion for summary judgment dismissing the complaint.

December 13, 2011 Page 1.
POVERUD v KWARTLER



In light of our determination, we need not reach the parties' remaining contentions.

DILLON, J.P., ANGIOLILLO, FLORIO and DICKERSON, JJ., concur.
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