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Inanaction, inter alia, for ajudgment declaring that the defendants DFW Associ ates,
Inc., and Douglass Fenning, doing business as All Financial Services, are obligated to defend and
indemnify the plaintiff in an action entitled Salvagno v J.P. Spano and Company, pending in the
Supreme Court, Suffolk County, under Index No. 11989/03, the defendants DFW Associates, Inc.,
and Douglass Fenning, doing business as All Financial Services, appeal, as limited by their brief,
from so much of an order of the Supreme Court, Suffolk County (Spinner, J.), dated December 16,
2010, as granted that branch of the plaintiff’s motion which was, in effect, for summary judgment
declaring that they are obligated to defend and indemnify it in the underlying action.

ORDERED that theorder isreversed insofar asappeal ed from, on thelaw, with costs,
and that branch of the plaintiff’s motion which was, in effect, for summary judgment declaring that
the defendants DFW Associates, Inc., and Douglass Fenning, doing business as All Financid
Services, are obligated to defend and indemnify it in the underlying action is denied.
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Theplaintiff, Brian Fay Construction, Inc., entered into acontract with J.P. Spanoand
Company (hereinafter Spano) wherein the plaintiff agreed to defend, indemnify, and hold harmless
Spano from all claims arising from the plaintiff’s performance of certain subcontract work.
Thereafter, the plaintiff allegedly notified itsinsurance agent, the defendants DFW Associates, Inc.,
and Douglass Fenning, doing business as All Financial Services (hereinafter together DFW), that it
was necessary to add Spano as an additional insured to its general liability policy. DFW issued an
“Acord Certificate Of Liability Insurance” naming the plaintiff as the insured and Spano as an
additional insured under two policies of insurance. The first was a general liability policy
(hereinafter the liability policy) naming Burlington Insurance Company (hereinafter Burlington) as
insurer. ThesecondwasaWorkers Compensation policy naming Realm Insurance Company asthe
insurer.

Oneof theplaintiff’ semployeeswasinjured on thejob siteand commenced an action
against Spano who, in turn, commenced a third-party action against the plaintiff. Upon service of
the third-party complaint, the plaintiff alegedly filed a claim with Burlington under the liability
policy. Inresponse, by letter dated July 8, 2003, Burlington denied coverage asserting that (1) its
liability policy excludes coverage for losses arising out of bodily injury to theinsured’ s employees,
(2) that an endorsement to theliability policy providesthat therewas no liability coveragefor losses
involving the insured’s employees, and (3) that “there was no evidence Spano is an additional
insured.”

The plaintiff thereafter commenced the instant action against DFW and Morstan
General Agency, Inc., another insurancebroker (hereinafter together thedefendants). Initsamended
complaint, the plaintiff alleged that it had requested that Spano be added as an additional insured to
“the existing policy” insuring the plaintiff, and that, despite providing the plaintiff with an“Acord
Certificate of Liability Insurance” naming Spano as an additional insured, the defendants “failed to
properly name’ Spano as an additiona insured. Accordingly, the plaintiff sought a judgment
declaring that the defendants are obligated to defend and indemnify the plaintiff in the underlying
personal injury action brought by the plaintiff’s employee. After issuewasjoined, but prior to any
discovery taking place, the plaintiff moved for summary judgment. Inthe order appealed from, the
Supreme Court granted the motion. DFW appeal s from so much of the order as granted that branch
of the plaintiff’s motion which was, in effect, for summary judgment declaring that it is obligated
to defend and indemnify the plaintiff in the underlying action.

Generally, insurance agents have a common-law duty to obtain requested coverage
for their clients within areasonable time or to inform the client of theinability to do so (see Murphy
v Kuhn, 90 NY 2d 266, 270; Verbert v Garcia, 63 AD3d 1149). An agent or broker may be held
liablein failing to procureinsurance, with liability limited to that which would have been borne by
the insurer had the insurance been procured (see Milgrimv Royal & SunAlliance Ins. Co., 75 AD3d
587; Andriaccio v Borg & Borg, 198 AD2d 253; Island Cycle Sales v Khlopin, 126 AD2d 516).
Thus, an insurance broker who negligently fails to procure requested insurance standsin the shoes
of the insurer and is liable to provide for the insured's defense in the underlying action and to
indemnify theinsured for any judgment which would have been covered by the policy (see Milgrim
v Royal & SunAlliance Ins. Co., 75 AD3d 587; Isand Cycle Sales v Khlopin, 126 AD2d 516).
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In support of its motion for summary judgment, the plaintiff relied on, inter alia, the
letter dated July 8, 2003, from Burlington, arguing that the letter established that the defendants
failed to procure insurance.

WhileBurlington’ sletter indicated that “ therewas no evidence Spanoisan additional
insured,” theletter, by itself, did not establish that Spano wasin fact not an additional insured under
the liability policy, or that the claim was rejected on that basis, or that the claim would have been
rejected, based on the employee liability exclusion, regardless of whether Spano had been named as
an additional insured. Indeed, theletter may beinterpreted as merely seeking additional information
from the plaintiff. Thus, the plaintiff failed to establish, as a matter of law, that, had Spano been
named as an additional insured, Burlington would have been obligated to defend and indemnify the
plaintiff or Spano in the underlying action.

Since the plaintiff failed to meet itsinitial burden of setting forth evidentiary facts
sufficient to establish itsentitlement to judgment asameatter of law with respect to DFW, that branch
of itsmotion which was, in effect, for summary judgment declaring that DFW isobligated to defend
and indemnify the plaintiff in the underlying action should have been denied, regardless of the
sufficiency of DFW’ s opposing papers (see Winegrad v New York Univ. Med. Ctr., 64 NY 2d 851,
853).

DFW'’s remaining contentions either are without merit or have been rendered
academic by our determination.

SKELOS, J.P., HALL, LOTT and COHEN, JJ., concur.
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