Supreme Court of the State of New York
Agppellate Division: Second Judicial Department

D33338
W/kmb
AD3d Submitted - November 21, 2011
DANIEL D. ANGIOLILLO, J.P.
THOMASA. DICKERSON
PLUMMER E. LOTT
ROBERT J. MILLER, JJ.
2011-00329 DECISION & ORDER

People of State of New Y ork, respondent, v
William Migliaccio, appellant.

Robert C. Mitchell, Riverhead, N.Y. (James H. Miller of counsel), for appellant.

Thomas J. Spota, District Attorney, Riverhead, N.Y. (Anne E. Oh of counsel), for
respondent.

Appeal by the defendant from an order of the County Court, Suffolk County (Kahn,
J.), dated November 22, 2010, which, after a hearing, designated him a level two sex offender
pursuant to Correction Law article 6-C.

ORDERED that theorder isreversed, onthelaw, without costsor disbursements, and
the matter is remitted to the County Court, Suffolk County, for further proceedings consistent
herewith.

Atthedefendant’ shearing pursuant to the Sex Offender Registration Act (Correction
Law article 6-C; hereinafter SORA), he sought a downward departure from his presumptive risk
level based, inter alia, on his response to the therapeutic treatment he had received while
incarcerated, which included intensive sex offender treatment, and an independent psychological
evaluation which assessed his current psychological functioning. The County Court denied the
defendant’ s application on the ground that his participation in treatment was adequately taken into
account by the risk assessment instrument in the categories related to acceptance of responsibility
and conduct whileincarcerated. However, the SORA Risk Assessment Guidelinesand Commentary
recognizethat “[a] n offender’ sresponseto treatment, if exceptional, can bethebasisfor adownward
departure” (Sex Offender Registration Act: Risk Assessment Guidelines and Commentary, at 17
[2006 ed.]; see People v Washington, 84 AD3d 910, 911, see also People v Wyatt, 89 AD3d 112).
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Accordingly, the County Court erred in holding, as a matter of law, that an offender’ s participation
in treatment is adequately taken into account by the risk assessment instrument and, thus, is not a

mitigating factor which may form the basisfor adownward departure (see People v Washington, 84
AD3d at 910).

In view of the County Court’s conclusion that treatment is adequately taken into
account in the risk assessment instrument, it did not determine whether the defendant had
established, by apreponderance of the evidence, that he made an exceptional responseto treatment,
and, if so, whether it should exercise its discretion to grant a downward departure “based upon an
examination of all circumstances relevant to the offender’s risk of reoffense and danger to the
community” (People v Wyatt, 89 AD3d 112 *8). Accordingly, the matter must be remitted to the
County Court, Suffolk County, to determine those issues (see People v Washington, 84 AD3d at
911). We express no opinion as to either issue.

ANGIOLILLO, J.P., DICKERSON, LOTT and MILLER, JJ., concur.
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