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Appeal by the defendant from (1) a judgment of the Supreme Court, Queens County
(Holder, J.), rendered August 24, 2010, convicting him of petit larceny, upon his plea of guilty, and
imposing sentence, and (2) an amended judgment of the same court rendered September 21, 2010,
which revoked a sentence of probation previously imposed by the same court and resentenced him
to a term of incarceration upon his previous conviction of petit larceny.

ORDERED that the amended judgment is reversed, on the law, and the sentence
imposed on September 21, 2010, is vacated; and it is further,

ORDERED that the judgment is modified, on the law and as a matter of discretion
in the interest of justice, by vacating the sentence imposed on August 24, 2010; and it is further,

ORDERED that the defendant is sentenced to a definite term of incarceration of one
year, with credit for time served.

On August 24, 2010, the defendant pleaded guilty to petit larceny in exchange for a
promise that he would be sentenced to a period of probation. The defendant agreed, as conditions
of probation, to perform community service and to make restitution in the amount of $15,000 by the
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end of the period of probation. The defendant was sentenced on the same day. Less than a month
later, before the defendant’s first restitution payment was due, he sought to change the payment
schedule. The Supreme Court, concluding that the defendant knew when he pleaded guilty that he
would not be able to make restitution, revoked the sentence of probation and imposed a one-year
term of incarceration.

As the People correctlyconcede, the Supreme Court erred in revoking the defendant’s
probation without complying with the requirements of CPL article 410 and in the absence of the
defendant’s violation of any of the conditions of probation. The court’s summary finding that the
defendant would, in the future, violate a condition of his probation is no substitute for the required
determination, upon a preponderance of the evidence, that a defendant “has violated” a condition of
probation (CPL 410.70[3]). Consequently, the amended judgment must be reversed (cf. People v
Horvath, 37 AD3d 33, 39; People v Avellanet, 272 AD2d 406, 407). Inasmuch as the defendant has
fully served the one-year term of incarceration imposed upon the revocation of probation, it would
not afford the defendant adequate relief to reinstate the original sentence of probation, which has not
yet expired. Under the circumstances presented here, we deem it appropriate to modify the original
judgment by vacating the sentence of probation imposed by the Supreme Court, and to impose a
definite term of incarceration of one year, with credit for time served.

DILLON, J.P., BALKIN, LEVENTHAL and CHAMBERS, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court
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