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Valley National Bank, respondent, v Erica Penna, etc.,
et a., defendants, Board of Managers of the Timber
Ridge Il Association of Highland Mills, Inc., appellant.

(Index No. 9157/09)

Schulman, Kissel & Keene, P.C., Suffern, N.Y. (Susan Cooper and Marc Kissel of
counsel), for appellant.

Berkman, Henoch, Peterson, Peddy & Fenchel, P.C., Garden City, N.Y. (Sara Z.
Boriskin and Jonathan M. Cohen of counsel), for respondent.

In an action to foreclose two mortgages, the defendant Board of Managers of the
Timber Ridge Il Association of Highland Mills, Inc., appeals, aslimited by its brief, from so much
of an order of the Supreme Court, Orange County (Slobod, J.), dated August 24, 2010, as granted
that branch of the plaintiff’s motion which was for summary judgment on the complaint insofar as
asserted against it.

ORDERED that the order is affirmed insofar as appealed from, with costs.

Theplaintiff commenced thisactionto forecl osetwo mortgageson certainresidential
real property (hereinafter the property) owned by the defendants Erica Penna, also known as Erica
L. Penna, and Joshua Griggs, also known as Joshua C. Griggs. Inthecomplaint, the plaintiff sought,
among other things, to extinguish any claim of the defendant Board of Managers of the Timber
Ridgell Association of Highland Mills, Inc. (hereinafter Timber Ridge), ahomeowners’ association,
for unpaid assessments with respect to the property. The plaintiff moved, inter alia, for summary
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judgment on the complaint insofar as asserted against Timber Ridge, arguing that itsfirst mortgage
lien was superior to Timber Ridge's aleged lien for unpaid assessments. In opposition, Timber
Ridge contended that its lien for unpaid assessments had priority over the plaintiff’ s first mortgage
lien based on its Declaration of Covenants and Restrictions (herel nafter the Declaration), which had
been recorded prior to the plaintiff’ sfirst mortgagelien. The Declaration provided for a“continuing
lien on the property” for unpaid assessments, the liability for which would “attach to the purchaser
of the Living Unit following amortgage foreclosure sale of any Living Unit.” The Supreme Court,
among other things, granted that branch of the plaintiff’ s motion which was for summary judgment
on the complaint insofar as asserted against Timber Ridge. Timber Ridge appealsfrom that portion
of the order, and we affirm the order insofar as appealed from.

In opposition to the plaintiff’s prima facie showing of entitlement to judgment as a
matter of law, Timber Ridge failed to raise atriable issue of fact (see Alvarez v Prospect Hosp., 68
NY 2d 320, 324). Contrary to Timber Ridge’s contention, the Declaration did not give its aleged
lien for unpaid assessments priority over the plaintiff’ sfirst mortgage lien. The Declaration did not
purport to create an actual lien, but, rather, merely provided for a potentia lien for unpad
assessments. Thus, the Declaration did not give actual or constructive notice of a concrete claim,
but, rather, only of apotential claim (see Real Property Law § 291; Fleet Mtge. Corp. v Nieves, 272
AD2d 435, 435; Victoria Woods Homeowners Assn. v Gonyo, 192 AD2d 1107, 1107; Polish Natl.
Alliance of Brooklyn v White Eagle Hall Co., 98 AD2d 400, 403-404). Accordingly, the Supreme
Court properly awarded summary judgment on the complaint insofar as asserted against Timber
Ridge.

RIVERA, J.P., BALKIN, ENG and AUSTIN, JJ., concur.

ENTER:

A
Aprilanne’Agostino
Clerk of the Court
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