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and Medical Center of New Y ork, defendant,
Michael G. Wayne, respondent.

(Index No. 7730/10)

Goldstein & Goldstein, P.C., Brooklyn, N.Y. (Cindy A. Moonsammy of counsel), for
appellant.

Ptashnik & Associates, LLC, New York, N.Y. (Nell Ptashnik and Robert E. Fein of
counsel), for respondent.

In an action, inter alia, to recover damages for medical malpractice, the plaintiff
appeal sfrom an order of the Supreme Court, Kings County (Steinhardt, J.), dated February 24, 2010,
which denied his motion pursuant to CPLR 603 to sever the causes of action asserted against the
defendant Michael G. Wayne from the causes of action asserted against the defendant St. Vincent's
Hospital and Medical Center of New Y ork.

ORDERED that the order is reversed, on the facts and in the exercise of discretion,
with costs, and the plaintiff’s motion pursuant to CPLR 603 to sever the causes of action asserted
against the defendant Michael G. Wayne from the causes of action asserted against the defendant St.
Vincent’s Hospital and Medical Center of New Y ork is granted, subject to the preservation of the
defendants' CPLR article 16 equitable share allocation rights.

The plaintiff commenced this action, inter alia, to recover damages for medical
malpractice against the defendants St. Vincent’s Hospital and Medica Center of New York
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(hereinafter the hospital) and Michael G. Wayne, a physician. The hospital subsequently
commenced chapter 11 bankruptcy proceedings, resulting in an automatic stay pursuant to 11 USC
362(a) of the continuation of any action or proceeding against the hospital.

“1t has been generally held that ‘ the balance of the equities lies with plaintiffs when
one defendant has received an automatic stay pursuant to 11 USC § 362(a) . . . and codefendants
request a stay of the entire action”” (Rosenbaum v Dane & Murphy, 189 AD2d 760, 761, quoting
Lottesv Sater, 114 AD2d 580, 581; see Rapini v New Plan Excel Realty Trust, Inc., 8 AD3d 1013,
1014). Here, as the prejudice to the plaintiff in being required to await the conclusion of the
bankruptcy proceeding before obtaining any remedy outwelghs any potential inconvenience to the
defendants, the Supreme Court improvidently exercised its discretion in denying the plaintiff’'s
motion pursuant to CPLR 603 to sever the causes of action asserted against Wayne from the causes
of action asserted against the hospital (see Weber v Baccarat, Inc., 70 AD3d 487, 488; Kharmah v
Metropolitan Chiropractic Ctr., 288 AD2d 94; Golden v Moscowitz, 194 AD2d 385, 386;
Rosenbaum v Dane & Murphy, 189 AD2d at 761). However, as Wayne correctly contends, equity
requires that the defendants have the benefit of their rightsunder CPLR article 16, such that if their
culpability is 50% or less, their exposure for economic damages should be limited proportionately
to their share of fault (see CPLR 1601[1]; Karmah v Metropolitan Chiropractic Ctr., 288 AD2d at
94-95).

Accordingly, the order appealed from must be reversed, and the plaintiff’s motion
pursuant to CPLR 603 to sever the causes of action asserted against Wayne from the causes of action
asserted against the hospital isgranted, subject to the preservation of the defendants’ equitable share
alocation rights pursuant to CPLR article 16.

DILLON, J.P., LEVENTHAL, BELEN and LOTT, JJ., concur.

ENTER:

A
Aprilanne’Agostino
Clerk of the Court
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