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Appedl by the defendant from a judgment of the Supreme Court, Nassau County
(Honorof, J.), rendered September 20, 2010, convicting him of criminal possession of aweapon in
the second degree and criminal possession of aweapon in the third degree, upon ajury verdict, and
imposing sentence. The appeal brings up for review the denial (Grella, J.), after ahearing, of that
branch of the defendant’ s omnibus motion which was to suppress identification testimony.

ORDERED that thejudgment isreversed, on the law and as amatter of discretionin
the interest of justice, and the matter is remitted to the Supreme Court, Nassau County, for a new
trial.

Contrary to the defendant’s contention, the pretrial lineup identification was not
unduly suggestive (see People v Chipp, 75 NY2d 327, 336, cert denied 498 US 833). The
photographstaken of the lineup reflect that the slight differencesin skin tone between the defendant
and thefillers were not so apparent as to orient the viewer toward the defendant as the perpetrator
of the crimes charged (id.; see People v Alonge, 74 AD3d 1354). “Skin tone is only one of the
factorsto be considered in deciding ‘reasonable similarity,” and differencesin skin tone alone will
not render alineup unduly suggestive” (Peoplev Villacreses, 12 AD3d 624, 625, quoting People v
Miller, 199 AD2d 422, 423; see Peoplev Pointer, 253 AD2d 500). Additionally, wedo not find that
the presence of a small tattoo on the side of the defendant’s face rendered the lineup unduly
suggestive (see People v Chipp, 75 NY 2d at 336; cf. People v Jiminez, 22 AD3d 423).
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However, we find that improper remarks by the prosecutor during summation
deprived the defendant of afair trial. The prosecutor improperly vouched for awitnessand implied
that thewitnessfaced retribution from the defendant when he stated, over objection, that thewitness
testified “ not knowing what theramifications. . . would befor herself and her family.” A prosecutor
may not bolster the credibility of awitness by “making himself [or herself] an unsworn witnessand
supporting his [or her] case by his[or her] own veracity and position” (Peoplev Lovello, 1 NY2d
436, 439; see People v Anderson, 83 AD3d 854, 856). Here, the defendant was prejudiced by the
prosecutor’ sinflammatory and unsupported insinuation that the witness was more credible because
shetestified despite some unspecified possibility of retribution for doing so. Thereisno supportin
the record of any threats to the witness or her family and, moreover, the prosecutor’s comments
violated the rule that a prosecutor may not “try to convey to the jury, by insinuation, suggestion or
speculation, the impression that the defendant is guilty of other crimes not in issue at the trial”
(People v Ashwal, 39 NY 2d 105, 110).

Additionally, the prosecutor made improper remarks relating to the defendant’s
tattoos. The defendant introduced evidencethat he hastattoos on hisarmsin order to underminethe
credibility of awitnesswho testified that she saw him at the crime scene holding agun and wearing
at-shirt, but could not remember whether the man she saw had tattoos on his arms. The tattoos,
which depicted, among other things, asmoking gun, bullets, and thewords*“ gangster life,” may have
posed some self-created prejudice to the defendant in and of themselves, arisk the defendant had to
bear by putting them in evidence. However, the prosecutor’s summation crossed the bounds of
permissiblerhetoric. Specifically, it wasimproper for the prosecutor to, in completing his analogy
that if it “walkslikeaduck” and “lookslikeaduck,” then“it’saduck,” arguethat the violent nature
of the defendant’ stattoos established hisidentity as the person seen in possession of thegun. Since
there was no evidence from any eyewitness that the person seen at the crime scene had tattoos, the
only possible purpose of these comments would have been to improperly argue that it was more
likely that the defendant had committed the crime because of hisbad character, which the prosecutor
constructed for the jury from the violent nature of the defendant’ s tattoos (see Peoplev Ciervo, 123
AD2d 393, 396; see also People v Bodden, 82 AD3d 781, 784).

Under the circumstances of this case, since it cannot be said that there is no
significant probability that the verdict would have been different absent the cumulative, prgudicial
effect of these errors, we cannot deem them harmless (see People v Crimmins, 36 NY 2d 230,
241-242; People v Anderson, 83 AD3d at 857).

The defendant’ s remaining contentions are academic.

DILLON, J.P., FLORIO, CHAMBERS and LOTT, JJ., concur.

ENTER;

Aprilanne/Agd<lino
Clerk of the Court
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