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2010-09082 DECISION & ORDER

In the Matter of Vilma Lancaster, et al., appellants,
v Incorporated Village of Freeport, et al., respondents.
(Proceeding No.1)

In the Matter of William F. Glacken, et al., appellants,
v Incorporated Village of Freeport, et al., respondents.
(Proceeding No. 2)

(Index Nos. 2876/10, 5018/10)

Maroney O’Connor LLP, New York, N.Y. (James P. O’Connor of counsel), for
appellants in Proceeding No. 1.

Edwards & Edwards, Freeport, N.Y. (Harrison J. Edwards appellant pro se of
counsel), for appellants in Proceeding No. 2.

Jaspan Schlesinger LLP, Garden City, N.Y. (Stanley A. Camhi, Jessica M. Baquet,
and Daniel E. Shapiro of counsel), for respondents in Proceeding Nos. 1 and 2.

In two related hybrid proceedings pursuant to CPLR article 78, inter alia, to review
a determination of the Board of Trustees of the Incorporated Village of Freeport dated January 5,
2010, revoking a prior resolution providing a defense and indemnification in certain civil actions for,
among others, Vilma Lancaster, Donald Miller, William White, and Jorge Martinez, and William
F. Glacken, Renaire Frierson-Davis, and Harrison J. Edwards, respectively, and actions for
declaratory relief, which were joined for disposition, Vilma Lancaster, Donald Miller, William
White, and Jorge Martinez appeal, as limited by their brief, from so much of a judgment of the
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Supreme Court, Nassau County (Cozzens, Jr., J.), entered August 27, 2010, as denied the petition
in Proceeding No. 1 and dismissed that proceeding, and William F. Glacken, Renaire Frierson-Davis,
and Harrison J. Edwards separately appeal, as limited by their brief, from so much of the same
judgment as denied the petition in Proceeding No. 2 and dismissed that proceeding.

ORDERED that the judgment is affirmed, with one bill of costs.

“[A] municipal employer’s statutory duty to defend pursuant to Public Officers Law
§ 18 is analogous to an insurance company’s contractual duty to defend an insured” (Matter of
Dreyer v City of Saratoga Springs, 43 AD3d 586, 588; cf. Matter of Garcia v Abrams, 98 AD2d 871;
Matter of New York State Inspection, Sec. & Law Enforcement Empls., Dist. Council 82, AFSCME,
AFL-CIO v Abrams, 135 AD2d 304, 306; see generally Frontier Ins. Co. v State of New York, 87
NY2d 864, 867; Matter of Barkan v Roslyn Union Free School Dist., 67 AD3d 61, 67-68). “In order
to disclaim coverage on the ground of an insured’s lack of cooperation, the carrier must demonstrate
that (1) it acted diligently in seeking to bring about the insured’s cooperation, (2) the efforts
employed by the carrier were reasonably calculated to obtain the insured’s cooperation, and (3) the
attitude of the insured, after cooperation was sought, was one of willful and avowed obstruction”
(NewYork State Ins. Fund v Merchants Ins. Co. of N.H., 5 AD3d 449, 450; see Thrasher v United
States Liab. Ins. Co., 19 NY2d 159, 168-169; see also Matter of New York State Inspection, Sec. &
Law Enforcement Empls., Dist. Council 82, AFSCME, AFL-CIO v Abrams, 135 AD2d at 306).

The determination of the Board of Trustees of the Incorporated Village of Freeport
terminating the Village’s obligation to provide defense and indemnification for the appellants in
several underlying civil actions was not arbitraryand capricious, or an abuse of discretion (see CPLR
7803[3]). The appellants’ conduct, after their cooperation in the defense of those actions was
diligently sought, was one of willful and avowed obstruction (see Contintental Cas. Co. v Stradford,
46 AD3d 598, mod 11 NY3d 443; Allstate Ins. Co. v United Intl. Ins. Co., 16 AD3d 605, 606; cf.
Matter of New York State Inspection, Sec. & Law Enforcement Empls., Dist. Council 82, AFSCME,
AFL-CIO v Abrams, 135 AD2d 304). Contrary to the appellants’ contention, under the
circumstances of this case, nondisparagement clauses set forth in the stipulations of settlement and
discontinuance negotiated on their behalf in the underlying civil actions did not constitute prior
restraints on free speech (see generally Alexander v United States, 509 US 544, 550; see United
States v Quattrone, 402 F3d 304, 309).

Accordingly, the Supreme Court properly denied the petitions and dismissed the
proceedings.

SKELOS, J.P., BALKIN, LEVENTHAL and LOTT, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court

February 21, 2012 Page 2.
MATTER OF LANCASTER v INCORPORATED VILLAGE OF FREEPORT

MATTER OF GLACKEN v INCORPORATED VILLAGE OF FREEPORT


