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2009-02661 DECISION & ORDER

The People, etc., respondent,
v Arthur Cooke, appellant.

(Ind. No. 1280/08)

Davis Polk & Wardwell, LLP, New York, N.Y. (Michael E. McGovern and Sonali
D. Patel of counsel), and Steven Banks, New York, N.Y. (Richard Joselson of
counsel), for appellant (one brief filed).

Richard A. Brown, District Attorney, Kew Gardens, N.Y. (Gary Fidel and Ayelet
Sela of counsel), for respondent.

Appeal by the defendant from a judgment of the Supreme Court, Queens County
(Blumenfeld, J.), rendered February 10, 2009, convicting him of robbery in the first degree and
assault in the second degree, upon a jury verdict, and imposing sentence.

ORDERED that the judgment is affirmed.

The defendant’s contention that the convictions of assault in the second degree and
robbery in the first degree are not supported by legally sufficient evidence is without merit. Viewing
the evidence in the light most favorable to the prosecution (see People v Contes, 60 NY2d 620), we
find that it was legally sufficient to establish his guilt of assault in the second degree and robbery in
the first degree beyond a reasonable doubt. Moreover, in fulfilling our responsibility to conduct an
independent review of the weight of the evidence (see CPL 470.15[5]; People v Danielson, 9 NY3d
342, 348), we nevertheless accord great deference to the jury’s opportunity to view the witnesses,
hear the testimony, and observe demeanor (see People v Mateo, 2 NY3d 383, cert denied 542 US
946; People v Bleakley, 69 NY2d 490, 495). Upon the exercise of our factual review power (see
CPL 470.15[5]), we are satisfied that the verdict of guilt was not against the weight of the evidence
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(see People v Romero, 7 NY3d 633). Contrary to the defendant’s contention, there was sufficient
evidence to establish the defendant’s identity as the perpetrator and to establish the element of
“‘[p]hysical injury,’” defined as “‘substantial pain’” (People v Chiddick, 8 NY3d 445, 447, quoting
Penal Law § 10.00[10]; see People v Monserrate, 90 AD3d 785, 787-788; People v Rojas, 61 NY2d
726, 727-728; People v Krotoszynski, 43 AD3d 450, 452-453).

The defendant’s contention that certain comments made by the prosecutor during
summation deprived him of his right to a fair trial is without merit. Most of the challenged
comments constituted fair comment on the evidence, were permissible rhetorical comment, or were
responsive to defense counsel’s summation (see People v Gillespie, 36 AD3d 626, 627; People v
McHarris, 297 AD2d 824, 825). To the extent any of the comments were improper, they were not
so flagrant or pervasive as to deprive the defendant of a fair trial and, thus, reversal is not warranted
(see People v Rogers, 92 AD3d 903, People v Banyan, 60 AD3d 861).

ANGIOLILLO, J.P., BELEN, LOTT and MILLER, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court
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