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APPEAL by the defendants Good Samaritan Hospital, Bon Secours Health System,
Inc., and Bon Secours Charity Health System, Inc., in an action, inter alia, to recover damages for
violation of Labor Law § 741, from so much of an order of the Supreme Court (William Kelly, J.),
dated February 2, 2011, and entered in Rockland County, as denied that branch of their motionwhich
was pursuant to CPLR 3211(a)(7) to dismiss the cause of action alleging aviolation of Labor Law
§ 741 insofar asasserted against them, and CROSS APPEAL by the plaintiff, aslimited by her notice
of appea and brief, from so much of the same order as granted that branch of the motion of the
defendants Good Samaritan Hospital, Bon Secours Health System, Inc., and Bon Secours Charity
Health System, Inc., which was pursuant to CPLR 3211(a)(7) to dismissthe second through seventh
causes of action insofar as asserted against them.

O’ Connor, McGuinness, Conte, Doyle, Oleson, Watson, & Loftus, LLP, White
Plains, N.Y. (Dennis T. Doyle, and Sidney R. Steinberg and Kaitlin M. Piccolo,
Philadel phia, Pennsylvania, pro hac vice, of counsel), for appellants-respondents.

Myerowitz, Jeffrey & Glidden, New City, N.Y. (Howard Z. Myerowitz of counsel),
for respondent-appel lant.
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HALL,J. Onthisappeal, theplaintiff invitesthis Court to depart
from its precedent in Pipia v Nassau County (34 AD3d 664), and to hold, contrary to the
determination in Pipia, that the institution of a cause of action alleging aviolation of Labor Law 8§
741 doesnot constituteawaiver of other causesof actionrelatingtothealleged retaliatory discharge.
For the reasons that follow, we decline the plaintiff’ sinvitation and reaffirm our holding in Pipia.

The facts of this case, as alleged in the complaint, are as follows:

The plaintiff was employed by the defendant Good Samaritan Hospital (hereinafter
the Hospital) for 24 years as a licensed practical nurse. In January 2007, the Hospital opened a
cardiac care unit. Soon after the cardiac care unit was opened, the plaintiff observed that therate at
which the Hospital was placing “highly acutely ill patients’ on non-critical care floors had
“skyrocketed.” She alleged in the complaint that the Hospital began putting those patients on non-
critical floorsdueto ashortage of intensive care beds. Theincreaseinthe number of highly acutely
ill patients on non-critical floorsincreased the workload of the nurses on non-critical floors, but the
Hospital did not adjust the ratio of nurses to patients to compensate for the increase in workload.
Asaresult, there were not enough nurses during each shift to adequately carefor all patients, which
threatened the quality of patient careonthenon-critical floors, includingthe patientsintheplaintiff’s
medical unit.

Accordingtothecomplaint, thispractice continued for threeyears, duringwhichtime
the plaintiff and other nursescomplained to their union representativesand supervisors. Inresponse,
the Hospital’ s administration would typically advise the plaintiff and other nurses that they should
just “do the best they could,” without offering any real solution or taking stepsto protect the quality
of patient care. During that samethree-year period, the plaintiff also observed asignificant increase
in the number of mechanically ventilated patients, who required significant time-consuming care,
on non-critical floors, including the plaintiff’s medical unit. From thefall of 2008 to the spring of
2009, the plaintiff documented the increased placement of mechanically ventilated patients in her
unit, and the burden this placed on the nursing staff.

In April 2009, the plaintiff informed her union representative of her concerns about
the shortage of experienced nursing staff, the burden placed on the nurses by the increase of highly
acutely ill patients on non-critical floors, and the detrimental impact those factors had on the quality
of patient care. At the recommendation of her union representative, the plaintiff raised her concern

with her supervisor.
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During the same three-year period, the plaintiff also observed that most nurses on
duty wereinexperienced, new graduates, with lessthan oneyear of experienceworking in ahospital
setting with patients. The plaintiff observed that, often, aunit would be staffed entirely with nurses
of less than one year of experience, and that based on the Hospital’ s policy, none of those nurses
would be qualified to take charge of the unit. On one night in May 2009, the Hospita “cancelled”
the most experienced nurse scheduled to work the night shift in the plaintiff’ sunit, and instead used
apediatric nurse who was “floated in” from another unit. The Hospital gave the pediatric nurse a
patient assignment of six patients and directed her to train the other nurse on duty, who was newly
graduated from nursing school. In addition, the pediatric nurse was to take charge of the unit
becauseall other nurseslacked the seniority or experienceto do so. Accordingtothecomplaint, this
was “way too much responsibility for one person” and exposed the patients to inadequate care,
placing themin danger. The plaintiff became aware of this situation and, prior to the beginning of
her shift, reported her concern to the supervisor in charge. According to the complaint, the plaintiff
was perceived by the Hospital and its director of nursing asavocal critic of the Hospital’ s policies,
based on her disclosures to her supervisor.

The complaint alleged that the above-described practices of the Hospital violated 10
NY CCR parts 405 and 407, as well as other statutes, rules, and regulations.

On May 23, 2009, a security camera near the Hospital’s morgue was reportedly
damaged. Threedayslater, on May 26, 2009, the plaintiff reported for her shift, but was advised by
Hospital personnel that she had been suspended for suspicion of having damaged the camera. That
same day, the plaintiff’ sattorney asked to see the video footage which the Hospital claimed to have
of theincident. Therequest wasdenied, but, thereafter, the plaintiff wasinformed by her supervisor
that she had been cleared and was permitted to return to work the following day.

On the following day, the plaintiff reported to the Hospital for her shift. At
approximately 12:30 p.m., the plaintiff received acall from Dr. Micky Sharma, who requested that
the plaintiff schedule a peripherally inserted central catheter (hereinafter PICC) line for a patient.
Pursuant to the Hospital’s policy, the plaintiff entered the request into the Hospital’s computer
system. Subsequently, another doctor, Dr. Kenneth Rowin, consulted with Dr. Sharmaand it was
determined that aPICC linewas not needed. Dr. Rowin thereforewroteon the patient’ schart, “Hold
PICC Line.” In accordance with the Hospital’s policy, the plaintiff took the patient’s chart to the

secretary for the unit and asked her to enter Dr. Rowin’s order into the computer system. The
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regularly schedul ed secretary was out that day, and a secretary from pediatrics had been “floated in”
to replace her. The complaint aleged that, upon information and belief, the substitute secretary
neglected to enter Dr. Rowin’s order into the computer system.

Despite the note on the patient’s chart to hold the PICC line, the PICC line was
administered to the patient by aradiology nurse. According to the complaint, when the error was
discovered, the Hospital used that as a pretext to terminate the plaintiff’s employment on June 9,
2009. No other Hospital employees were disciplined as aresult of the incident.

As aresult, the plaintiff commenced this action against the Hospital and its parent
companies, the defendants Bon Secours Health System, Inc., and Bon Secours Charity Headlth
System, Inc. (hereinafter collectively the Hospital defendants), and other individual defendants,
allegingaviolation of Labor Law § 741. With respect to that cause of action, the complaint alleged,
inter alia, that the plaintiff believed in good faith that the improper quality of patient care which she
reported to her supervisors presented an imminent threat to public safety and/or to the health of a
specific patient. The complaint further alleged that the Hospital took retaliatory action against the
plaintiff when it terminated her employment.

The complaint also asserted causes of action based on aviolation of the New Y ork
State Constitution, the New York Human Rights Law, tortious interference with a business
relationship, intentional infliction of emotional distress, negligent screening, hiring, supervising,
disciplining and retention of employees, and negligent infliction of emotional distress.

The Hospital defendants moved, inter alia, pursuant to CPLR 3211(a)(7) to dismiss
the complaint insofar as asserted against them. The Supreme Court, inter alia, denied that branch
of the Hospital defendants' motion which wasto dismiss the cause of action alleging aviolation of
Labor Law § 741, and granted that branch of the motion which wasto dismiss the remaining causes
of action on the ground that the plaintiff waived those causes of action by instituting an action
pursuant to Labor Law § 741. Relying on this Court’sdecisionin Pipiav Nassau County (34 AD3d
664), the Supreme Court reasoned that, since a cause of action under Labor Law 8 741 is enforced
pursuant to Labor Law 8§ 740(4)(d), the “waiver” provision of Labor Law § 740(7) applied.

TheHospital defendantsappeal from so much of the Supreme Court’ sorder asdenied
that branch of their motion which was to dismiss the Labor Law § 741 cause of action insofar as
asserted against them, and the plaintiff cross-appeals from so much of the order as granted that

branch of the Hospital defendants’ motion which was to dismiss the remaining causes of action
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insofar as asserted against them. We affirm the order insofar as appeal ed and cross-appeal ed from.

On amotion to dismissthecomplaint pursuant to CPLR 3211(a)(7) for failureto state
acause of action, the court must accept the facts alleged in the complaint astrue, accord the plaintiff
the benefit of every possibleinference, and determine only whether thefactsasalleged fit within any
cognizable legal theory (see Goshen v Mutual Life Ins. Co. of N.Y., 98 NY 2d 314, 326; Leon v
Martinez, 84 NY 2d 83, 87).

A cause of action based upon Labor Law § 740, known as the Whistleblower Law,
isavailable “to an employee who discloses or threatens to disclose an employer activity or practice
which (1) isinviolation of alaw, rule or regulation, and (2) creates asubstantial and specific danger
to the public health” (Lamagna v New York Sate Assn. for Help of Retarded Children, 158 AD2d
588, 589; see Deshpande v TJH Med. Servs,, P.C., 52 AD3d 648, 650; Pipia v Nassau County, 34
AD3d at 665). “Labor Law § 740(4) creates acause of action in favor of an employeewho has been
unlawfully discharged as a consequence of engaging in certain protected conduct” (Pipia v Nassau
County, 34 AD3d at 665).

Labor Law § 741, often referred to asthe Health Care Employee Whistleblower Act,
offers special protection to health care employees who “ perform[] health care services’ (Labor Law
§ 741[1][a]; see Reddington v Saten Is. Univ. Hosp., 11 NY 3d 80, 89). Specifically, Labor Law §
741(2)(a) providesthat, “no employer shall takeretaliatory action against any employee becausethe
employee. . . disclosesor threatensto disclose to asupervisor, or to apublic body an activity, policy
or practice of theemployer or agent that the employee, in good faith, reasonably believes constitutes
improper quality of patient care” (Labor Law 8 741[2][a]). “A cause of action alleging aviolation
of Labor Law § 741(2) differsfrom acause of action alleging aviolation of Labor Law § 740(2) in
that such acomplaint isrequired to allege only agood faith, reasonable belief that there has been a
violation of the applicable standards, rather than an actual violation” (Pipia v Nassau County, 34
AD3d at 666; see Labor Law § 741[2][&], [b]). A complaint asserting aviolation of Labor Law 8§
741(2)(a) must nonethel ess allege conduct that “ constitutesimproper quality of patient care,” which
isdefined as* any practice, procedure, action or failureto act of an employer which violatesany law,
rule, regulation or declaratory ruling adopted pursuant to law, where such viol ation rel atesto matters
which may present a substantial and specific danger to public health or safety or asignificant threat
to the health of aspecific patient” (Labor Law 8 741[1][d]; see Deshpandev TJH Med. Servs., P.C.,

52 AD3d at 650).
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Here, the complaint states a cause of action pursuant to Labor Law 8 741(2)(a). In
the complaint, the plaintiff alleged that the Hospital’s practice of placing highly acutely ill and
mechanically ventil ated pati entson non-critical floorswithout increasing the number of experienced
nurseson thosefloorsviolated 10 NY CRR parts405 and 407. Inrelevant part, 10 NY CRR 405.1(a)
provides that “General hospitals . . . shall comply with all of the requirements of this Part.” 10
NY CRR 405.5 provides, in relevant part, that “[t]he governing body shall ensure that the hospital
has an organized nursing service that provides 24-hour services and that meets the care needs of all
patients in accordance with established standards of nursing practice.” In addition, “[t]he hospital
shall provide supervisory and staff personnel for each department or nursing unit to ensure, when
needed in accordance with generally accepted standards of nursing practice, the immediate
availability of a registered professional nurse for bedside care of any patient” (10 NYCRR
405.5[a[2]).

The regulations further provide that primary care hospitals and critical access
hospitals “shall have an organized nursing service” with “adequate numbers of licensed registered
nurses, licensed practical nursesand other personnel to providenursing careto all patientsasneeded.
There shall be supervisory and staff personnel for each department or nursing unit to ensure the
immediate availability within 20 minutes of aregistered nurse for bedside care of any patient” (10
NY CRR 407.9[b]).

Grantingtheplaintiff thebenefit of all favorableinferences, thecomplaint sufficiently
alleges that the Hospital engaged in conduct that the plaintiff, in good faith, reasonably believed
constituted improper quality of patient care. The complaint adequately alleges that the Hospital’s
practice of placing highly acutely ill and mechanically ventilated patients on non-critical floors,
without increasing the number of experienced nurses on such floors, violates 10 NY CRR 405.5 and
407.9(b), and may present asubstantial and specific danger to public health or safety, or asignificant
threat to the health of a specific patient (see Labor Law 8§ 741[1][d]). Furthermore, the complaint
sufficiently alleges that the Hospital terminated the plaintiff’s employment in retaliation based on
her disclosures to her supervisors. Accordingly, the Supreme Court properly denied that branch of
the Hospital defendants’ motion pursuant to CPLR 3211(a)(7) which wasto dismissthe plaintiff’s
Labor Law 8§ 741 cause of action insofar as asserted against them.

However, the plaintiff waived her remaining causes of action by instituting a cause

of action alleging aviolation of Labor Law § 741.
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Labor Law 8§ 741(4) providesthat “[a] health care employee may seek enforcement
of this section pursuant to [Labor Law § 740(4)(d)].” “Thus, rather than creating its own private
right of action, Labor Law § 741 contempl ates enforcement through aLabor Law § 740(4) civil suit”
(Reddington v Saten Is. Univ. Hosp., 11 NY 3d at 89).

Labor Law 8§ 740(7), which contains the Whistleblower Law’s “waiver” provision,
provides:

“Nothing in this section shall be deemed to diminish the rights,

privileges, or remedies of any employee under any other law or

regulation or under any collective bargaining agreement or

employment contract; except that the institution of an action in

accordance with this section shall be deemed a waiver of the rights

and remediesavailable under any other contract, collectivebargaining

agreement, law, rule or regulation or under the common law.”

As recognized by the Court of Appealsin Reddington v Staten Is. Univ. Hosp. (11
NY 3d 80), the documentsin the Bill Jacket repeatedly refer to Labor Law § 740(7) asan “€election-
of-remedies’ provision, in which a plaintiff must chose whether to file a Labor Law § 740
whistleblower cause of action or some other claim (see Reddington v Saten Is. Univ. Hosp., 11
NY 3d at 87, citing Mem of Pub Empl Relations Bd, Bill Jacket, L 1984, ch 660 at 16).

In Pipia v Nassau County (34 AD3d 664), the plaintiff’sinitial complaint set forth
various causes of action, including causes of action pursuant to Labor Law § 740, arising from the
plaintiff’salleged unlawful termination (see Pipia v Nassau County, 34 AD3d at 665). When faced
with amotion to dismissthe complaint pursuant to CPLR 3211(a)(7), the plaintiff cross-moved for
leave to file an amended complaint alleging that the defendants violated Labor Law 8§ 741(2), to
substitute that allegation for his allegation that the defendants violated Labor Law § 740(2), and to
add factual allegations to the other causes of action asserted in the original complaint (see Pipia v
Nassau County, 34 AD3d at 665). This Court determined that the all egationsin the complaint failed
to state a cause of action pursuant to Labor Law § 740, and that the allegations in the proposed
amended complaint were insufficient to establish a“good ground” for granting leave to amend the
complaint to assert a cause of action alleging aviolation of Labor Law 8 741(2) (see Pipiav Nassau
County, 34 AD3d at 666).

This Court went on to hold that the second through eighth causes of action alleged

in the complaint, all of which arose from the allegedly unlawful discharge, should have been
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dismissed pursuant to Labor Law 8 740(7) (see Pipia v Nassau County, 34 AD3d at 666). This
Court stated that the mere commencement of an action under Labor Law 8§ 740(4) acted as an
election of remedies, waiving other causes of action relating to the alleged retaliatory discharge,
irrespective of the disposition of such claims (see Pipia v Nassau County, 34 AD3d at 667). Then,
this Court reasoned that, because a clam aleging aviolation of Labor Law 8§ 741(2) is enforced
pursuant to Labor Law § 740(4)(d), “the same waiver is effected by the institution of a cause of
action alleging a violation of Labor Law 8 741(2)" (Pipia v Nassau County, 34 AD3d at 667).
Conseguently, this Court found that dismissal of the second through eighth causes of action would
have been required even if the plaintiff’s amended claim had been pleaded initialy (id.).

On this appeal, the plaintiff contends that the language in Pipia holding that the
waiver provision of Labor Law § 740(7) isimplicated by a cause of action aleging a violation of
Labor Law § 741(2) isdictaand should not befollowed. However, evenif the subject language was
dicta, it wasawell-reasoned and accurate statement of thelaw. Thus, wereaffirm our rulinginPipia
that the institution of a cause of action aleging a violation of Labor Law 8§ 741 implicates the
election-of -remedies provision of Labor Law 8§ 740(7), and, as aresult, constitutes awaiver of all
causes of action relating to the allegedly unlawful discharge.

While the plaintiff is technically correct that the waiver provision of Labor Law 8
740(7) isin a separate subdivision from the enforcement provision of Labor Law 8§ 740(4)(d), the
Court of Appeals has stated that “every section 741 clam expressly relies on and incorporates
section 740 for purposes of enforcement” (Reddington v Staten Is. Univ. Hosp., 11 NY 3d at 88). It
necessarily followsthat, since the commencement of an action under Labor Law 8§ 740(4) actsasan
election of remedies, then so does the commencement of an action under Labor Law § 741(2), as
such a cause of action can only be enforced pursuant to Labor Law § 740(4)(d).

Moreover, our decisionin Pipiaisconsistent with “theentire point of section 740(7)’s
waiver provision,” whichisto “prevent duplicativerecovery” (Reddington v Staten Is. Univ. Hosp.,
11 NY3d at 89). It makes little sense to prohibit duplicative recovery when a cause of action is
brought pursuant to Labor Law § 740, but not when brought pursuant to Labor Law § 741, especially
sincetheLabor Law 8 741 cause of action expressly invokes and isenforced pursuant to Labor Law
§740(4)(d). Sinceit wastheintent of the Legislature to compel aplaintiff to choose whether to file
aLabor Law 8 740 whistleblower claim or some other claim, it follows, then, that a plaintiff must

similarly choose between filing a Labor Law 8§ 741 healthcare whistleblower claim or some other
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clam. Accordingly, we continue to follow the Pipia rule that the institution of a cause of action
pursuant to Labor Law 8§ 741 waives all other causes of action relating to the alegedly unlawful
discharge.

Sincetheremaining causes of actioninthecomplaint relateto theallegedly unlawful
discharge, the Supreme Court properly granted that branch of the Hospital defendants’ motionwhich
was to dismiss the remaining causes of action pursuant to CPLR 3211(a)(7).

Accordingly, the order is affirmed insofar as appealed and cross-appealed from.

ANGIOLILLO, J.P., DICKERSON and BELEN, JJ., concur.

ORDERED that the order is affirmed insofar as appeal ed and cross-appealed from,
without costs or disbursements.

ENTER:

Aprilanne Agostino
Clerk of the Court
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