Supreme Court of the State of PNew Pork
Appellate Divigion: Second Judicial Department

D35462
Olct
AD3d Submitted - June 1, 2012
ANITA R. FLORIO, J.P.
RUTH C. BALKIN
L. PRISCILLA HALL
ROBERT J. MILLER, 1J.
2011-06533 DECISION & ORDER

In the Matter of Shahzad Malik, appellant, v Khaleda
Fhara, respondent.

(Docket No. V11165/08)

Helene Chowes, New York, N.Y., for appellant.
Jeffrey Guerra, Hempstead, N.Y., attorney for the child.

In a child custody proceeding pursuant to Family Court Act article 6, the father
appeals from an order of the Family Court, Queens County (Negron, Ct. Atty. Ref.), dated June 27,
2011, which dismissed his petition for lack of jurisdiction.

ORDERED that the order is affirmed, without costs or disbursements.

The subject child was born in New York on November 20, 2007. The father stated
that the mother brought the child to Bangladesh on May 7, 2008. The father filed a custody petition
dated December 30, 2008. The father’s petition for custody was dismissed on the ground that New
York lacked jurisdiction under the Uniform Child Custody Jurisdiction and Enforcement Act (see
Domestic Relations Law article 5-A; hereinafter the Act).

The Act was enacted, inter alia, to provide an effective mechanism to obtain and
enforce orders of custody and visitation across state lines (see Domestic Relations Law § 75). Under
the Act, specific and limited grounds are set forth to establish initial child custody jurisdiction,
including, inter alia, that “this state is the home state of the child on the date of the commencement
of the proceeding, or was the home state of the child within six months before the commencement
of the proceeding and the child is absent from this state but a parent or person acting as a parent
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continues to live in this state” (Domestic Relations Law § 76[1][a]). The home state of the child is
“the state in which a child lived with a parent or a person acting as a parent for at least six
consecutive months immediately before the commencement of a child custody proceeding”
(Domestic Relations Law § 75-a[7]). A court of this state “which has made a child custody
determination . . . has exclusive, continuing jurisdiction over the determination” until certain other
conditions are met (Domestic Relations Law § 76-a[1]). For purposes of the Act, a court must treat
a foreign country as if it were a state of the United States (see Domestic Relations Law § 75-d).

Here, the Family Court properly determined that New Y ork was not the child’s home
state since, as the father concedes, the child did not live in New York for at least six consecutive
months immediately before the commencement of this child custody proceeding (see Domestic
Relations Law § 75-a[7]), and New York was not the home state of the child within six months
before the commencement of the proceeding (see Domestic Relations Law § 76[1][a]). Furthermore,
contrary to the father’s contention, the Family Court did not have continuing jurisdiction pursuant
to Domestic Relations Law § 76-a(1), inasmuch as no prior custody determination had been made.
Accordingly, the Family Court properly dismissed the petition for lack of jurisdiction (see Matter
of Jablonsky-Urso v Urso, 88 AD3d 711, 712).

FLORIO, J.P., BALKIN, HALL and MILLER, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court
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