
July 11, 2012 Page 1.
WAYNES v BJ’S WHOLESALE CLUB, INC.

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D35564
W/ct

AD3d Argued - May 22, 2012

PETER B. SKELOS, J.P.
ANITA R. FLORIO
PLUMMER E. LOTT
ROBERT J. MILLER, JJ.

2011-01033 DECISION & ORDER
2012-05720

Eudora Waynes, appellant, v BJ’s Wholesale
Club, Inc., etc., et al., respondents.

(Index No. 1758/09)

The Law Offices of Audrey A. Thomas, P.C., Rosedale, N.Y. (Omar S. Long and
Sean-Patrick A. Coy on the brief), for appellant.

Torino & Bernstein, P.C., Mineola, N.Y. (Thomas B. Hayn of counsel), for
respondents.

In an action, inter alia, to recover damages for false imprisonment, the plaintiff
appeals from (1) an order of the Supreme Court, Nassau County (Palmieri, J.), entered December
14, 2010, which granted the defendants’ motion for summary judgment dismissing the complaint,
and (2) a judgment of the same court entered January 25, 2011, which, upon the order, is in favor
of the defendants and against her dismissing the complaint. The notice of appeal from the order is
deemed also to be a notice of appeal from the judgment (see CPLR 5501[c]).

ORDERED that the appeal from the order is dismissed, without costs or
disbursements; and it is further,

ORDERED that the judgment is modified, on the law, by deleting the provision
thereof dismissing the causes of action alleging false imprisonment and negligence; as so modified,
the judgment is affirmed, without costs or disbursements, the causes of action alleging false
imprisonment and negligence are reinstated, those branches of the defendants’ motion which were
for summary judgment dismissing the causes of action alleging false imprisonment and negligence
are denied, and the order is modified accordingly.



July 11, 2012 Page 2.
WAYNES v BJ’S WHOLESALE CLUB, INC.

The appeal from the intermediate order must be dismissed because the right of direct
appeal therefrom terminated with the entry of judgment in the action (see Matter of Aho, 39 NY2d
241, 248). The issues raised on the appeal from the order are brought up for review and have been
considered on the appeal from the judgment (see CPLR 5501[a][1]).

On or about May 27, 2007, the plaintiff was detained by employees of the defendant
BJ’s Wholesale Club, Inc. (hereinafter BJs), on suspicion of shoplifting. At her deposition, the
plaintiff testified that she found a wallet and was on her way to the customer service desk to turn in
the wallet when she was stopped. According to the plaintiff, BJs’ employees detained her for 1 to
1½ hours, and told her that she needed to make a statement and sign documents in order to leave the
store. The plaintiff commenced this action against BJs and one of its employees, the defendant
Anthony Ferraro (hereinafter together the defendants), seeking to recover damages for false
imprisonment, negligence, negligent and intentional infliction of emotional distress, and breach of
contract. After issue was joined, the defendants moved for summary judgment dismissing the
complaint. The Supreme Court granted the motion. The plaintiff appeals, and we modify.

The Supreme Court erred in granting that branch of the defendants’ motion which
was for summary judgment dismissing the cause of action to recover damages for false imprisonment
based upon the defense afforded to merchants under General Business Law § 218. The plaintiff’s
deposition testimony, submitted by the defendants in support of the motion, revealed the existence
of triable issues of fact as to whether BJs’ employees had reasonable grounds to detain the plaintiff,
whether the detention was conducted in a reasonable manner, and whether the detention was for a
reasonable duration. Accordingly, the defendants failed to demonstrate their prima facie entitlement
to judgment as a matter of law dismissing the cause of action to recover damages for false
imprisonment (see General Business Law § 218; Restrepo v Home Depot U.S.A., Inc., 92 AD3d 857,
857; see also Mullen v Sibley, Lindsay & Curr Co., 51 NY2d 924, 925-926; Best v Genung’s, Inc.,
46 AD2d 550, 552). Moreover, contrary to the defendants’ contention, they did not establish their
prima facie entitlement to judgment as a matter of law dismissing the cause of action alleging
negligence on the ground that the conduct of BJs’ employees was reasonable under the circumstances
(see Alvarez v Prospect Hosp., 68 NY2d 320, 324). Since the defendants failed to satisfy their prima
facie burden, those branches of their motion which were for summary judgment dismissing the
causes of action to recover damages for false imprisonment and negligence should have been denied
without regard to the sufficiency of the plaintiff’s opposing papers (see Winegrad v New York Univ.
Med. Ctr., 64 NY2d 851, 853).

However, the Supreme Court properly granted those branches of the defendants’
motion which were for summary judgment dismissing the remaining causes of action, seeking to
recover damages for breach of contract and negligent and intentional infliction of emotional distress.
The defendants established, prima facie, that the acts allegedly committed by BJs’ employees did
not rise to the level of extreme and outrageous conduct required to sustain causes of action alleging
negligent and intentional infliction of emotional distress (see Lau v S&M Enters., 72 AD3d 497, 498;
Wyllie v District Attorney of County of Kings, 2 AD3d 714, 720; see also Tartaro v Allstate Indem.
Co., 56 AD3d 758, 759). Further, the defendants’ submissions demonstrated that the plaintiff was
neither a party to, nor a third-party beneficiary of, an alleged contract between BJs and the plaintiff’s
mother (see Mendelsohn v Ferber, 73 AD3d 1139, 1140; East Coast Athletic Club, Inc. v Chicago
Tit. Ins. Co., 39 AD3d 461, 463). In opposition to the prima facie showing of the defendants, the
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plaintiff failed to raise a triable issue of fact (see Zuckerman v City of New York, 49 NY2d 557).

The parties’ remaining contentions either need not be reached in light of our
determination or are not properly before this Court.

SKELOS, J.P., FLORIO, LOTT and MILLER, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court


