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APPEAL by the defendant from an order of the Supreme Court (Michael J. Brennan,
J.), dated January 14, 2011, and entered in Kings County, which, after a hearing, designated him a

level one sex offender pursuant to Correction Law article 6-C.
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brief), for appellant.

Charles J. Hynes, District Attorney, Brooklyn, N.Y . (Leonard Joblove and Morgan

J. Dennehy of counsel), for respondent.
RIVERA, J.P. “Auditur et alterapars,” or “ Theother sideshall beheard aswell,” are
words attributed to Lucius Annaeus Seneca, the Roman philosopher, in the tragedy Medea. This
concept is encompassed inthelegal principle known as®due process.” Theinstant appeal involves
fundamental due process considerations in the context of Correction Law article 6-C, the Sex
Offender Registration Act (hereinafter SORA). Particularly, we are presented with the issue of
whether the defendant, a sex offender facing risk level classification under SORA, was deprived of
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his due process rights, where he did not receive notice of the SORA hearing, he did not waive his
right to be present thereat, and the hearing was held in hisabsence. The Supreme Court determined,
and the Peopl e presently takethe position on appeal , that the defendant’ s due processrightswere not
violated because he was ultimately adjudicated a level one sex offender, the lowest risk level
assignable under SORA. Contrary thereto, for the reasons that follow, the defendant’ s due process
rights were violated and thus, we reverse the order appealed from.

|. Factual and Procedural Background

In 2003, the defendant was charged under Kings County Superior Court Information
No. 5518/2003, with attempted sodomy in the first degree (Penal Law 88 110.00, 130.50), relating
to the sexual abuse of hisgirlfriend’ sthen-six-year-old daughter. The defendant apparently waived
hisright to be prosecuted by indictment. He pleaded guilty to the crime charged and was sentenced
to a determinate term of imprisonment consisting of 3%z years, to be followed by five years
postrel ease supervision.

The record on appeal includes a“NOTICE” dated September 2, 2010, pursuant to
Correction Law article 6-C, which was purportedly sent by the Supreme Court, Kings County, to the
defendant at the Marcy Correctional Facility, directing him to appear before the Supreme Court on
October 18, 2010. A copy of this notification was al so apparently sent to assigned defense counsel
Carol Schajer. Further, in an “order to produce,” entered September 2, 2010, the Supreme Court
directed the Warden or Superintendent of Marcy Correctional Facility to produce the defendant for
a SORA hearing on October 18, 2010, at 9:30 A.M.

The Case Summary and Risk Assessment Instrument

In acase summary dated August 26, 2010, the Board of Examiners of Sex Offenders

(hereinafter the Board) stated that the defendant apparently entered the United States“illegally circa

1992,” and that the Bureau of Immigration and Customs Enforcement had “lodged a deportation
order against him.” The Board added, “it is possible that he may be deported to his native country
of Mexico.”

In arisk assessment instrument dated August 27, 2010, the defendant was assessed
atotal of 90 points, which placed himinapresumptivelevel two category. The Board recommended

that a departure from the presumptive risk level was not warranted.
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The January 6, 2011, SORA HEARING
On January 6, 2011, the People and defense counsel appeared before the Supreme

Court, Kings County, for a SORA hearing. The defendant was not present at this hearing.

At the commencement of the hearing, the Peopleindicated that they had provided the
Supreme Court and defense counsel with “documentation” from U.S. Immigration and Customs
Enforcement showing that the defendant was deported to Mexico on September 3, 2010. In this
regard, aletter addressed to Assistant District Attorney (hereinafter ADA) AllegraSantomauro from
U.S. Immigration and Customs Enforcement Deportation Officer Lukasz Kubicz, dated October 29,
2010, states, in pertinent part, as follows:

“As per your office’]s inquiry regarding [the defendant], ICE
[Immigration and Customs Enforcement] official records shows that
the subject was removed from the United States on September 03,
2010 from Harlingen, TX to Mexico. Removal was witnessed and
confirmed by ICE/ERO officers. For immigration purposesthiscase
isclosed.”

Thereafter, the Supreme Court stated that “the presence of the defendant” was
“[w]aived for [purposes of] the hearing,” adding “[w]ewill do the hearing.” The People, however,
interjected:

“Your Honor, | want to make arecord for the Court. | checked with
the Department of Corrections, thereis no waiver in thefile. | have
al so spokenwith our Appeal s Bureau and assuch without an effective
waiver it is the People's position that this hearing cannot happen
because the defendant did not waive hisright to be present [emphasis
added].”

The court asked, “[s]o how do | get him here?’ The court then stated:

“He could be back in the country right now you [sic] without a
requirement to register as a sex offender, | am going to go proceed
with the hearing and then you could concede error on an appeal if you
wishto. But | amnot goingtoleavethisprobationer, | should say sex
offender who has been deported from this country after serving a
prison sentence for asexual act against ayoungster under ten years of
age without adesignation as a sex offender which would require him
to register if he came back into the country.”

At this point, defense counsel registered an objection stating, “I never had contact
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with this client and to my understanding he has never signed awaiver [of hisright to be present at
the SORA hearing]. And without my client’s input into this case | am unable to make effective
arguments on his behalf.”

The People reiterated to the court that they did not “choose to proceed” with the
hearing. Specifically, the ADA asserted, “I don’t know how the defendant would know he is
required to register if heis not present for this hearing.”

Notwithstanding the foregoing, the court continued, as follows:

“The Court rulesthat his being deported amountsto adefacto waiver
of this[sic] presence at the hearing and | am going to proceed and |
will make my record then you can have your objection and you could
find [sic] notice of appeal. We can litigate thisissue.”

Defense counsel thereafter stated:

“What | want to put on the record isthat | was assigned this case on
September 16th [2010]. | wrote a letter to my client at the facility.
| was informed | was at—I am handing up a copy of the returned
envelope. | am asking it be marked Defense A and moved into
evidence as Defense A. There is an indication written in red ink
8/27/10, paroled or liens to immigration. So he was sent to
immigration even before | was assigned to this case.”

The court then made the following statements:

“1 have aletter that is part of, | will make part of the hearing | am
about to conduct.

“From the United States Immigration Customs Enforcement Service
dated October 29, 2010 indicating that [the defendant] was removed
from the United States on September 3, 2010 from Harlingen, H-A-
R-L-I-N-G-E-N, Texas to Mexico. Remova was witnessed and
confined [sic] by ICU Immigrations Customs Enforcement officers
for immigration purposes. The caseis closed. The court has afile
which contains a risk level assessment instrument and a case
summary. Therisk factorsthat are designated by theagency indicates
that the defendant scores at 90 points. The only one that | have
difficulty with is behavior while confined which is post offense.
They assessed ten points for his unsatisfactory performance for
behavior while in custody. That is not reflected in the record. The
Court adjudicates that those ten points should not be assessed. All
the other factors are can [sic] prove [sic] by clear and convincing
evidence.
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“The Court makes a determination of arisk level assessment point
total of 80 points which still places the defendant at a level two
sexually violent offender. That istheruling of the Court. | will sign
aruling to that effect.”

The January 14, 2011, SORA Hearing
On January 14, 2011, the People and defense counsel again appeared before the

Supreme Court. The defendant was not present. At this proceeding, the court stated:

“This was a risk level assessment hearing that was before me on
January 6th. The People indicated to me that they would not go
forward with the hearing because the defendant had been deported
and that the court could not have jurisdiction over him.

“However, it [was] the court’s opinion that just based on the
underlying conviction, if he were here he could not contest the fact
that | could adjudge him a risk level 1 offender based on the
conviction by itself.

“Balancing theinterest of protection of the public and noting that the
defendant was deported to the country of Mexico and thewell-known
ability of people to return to the United States from the country of
Mexico, I’'m going to in this case, over the objection of both sides,
adjudgethedefendant alevel 1 offender asarisk level with theability
to open up the proceeding to a higher, to a possible higher level
should he return to the United Statesillegally.

“And I’'m adjusting my—I’ ve done some research and | tend to agree
with the People that | would not have the jurisdiction without him
being present to indicate the factors that would raisehimtoa2 or a
3.

“However, just based on the underlying conviction, | feel that | am
balancing the interest of the due process rights of the defendant with
the interest and the protection of the public, having him require to
register even if hereturnsto the country illegally for the next twenty
yearsasalevel 1 offender. And that’s my ruling.”

Defense counsel repeated that she had been assigned to represent the defendant after
he had already been “taken by immigration” and that the Peopl e previously stated that there had been
no signed waiver by the defendant of his right to be present at the SORA hearing. The court

conceded, “[t]hereisno waiver.”
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Defense counsel further argued that the case of Doe v Pataki (3 F Supp 2d 456) gave
the defendant the* absol uteright to be present” at the SORA hearing. Counsel added, “[h]€ sclearly
not even in the country, as far as we know. He has aright to know this. We have no ideaif [the
defendant] even received noticeinthiscase. Thereare no exceptionsto Doe versus Pataki that | am
aware of.”

At this point, the court stated:

“l am attempting to make one. Because having been deported
because hewasillegally inthe country renders him unavailableto my
jurisdiction.

“If hewere here, the best level assessment he could receive would be
a 1 based on his conviction to the crime he was convicted of. And
balancing his due process rights to even contest the Level 1 which |
don’t believe he would have any legal basis to contest against the
protection of the public should he enter this country again illegaly,
he would be required to register as a sex offender. | am designated
[sic] him aLevel 1 over your objection and you can file a notice of

appeal.”

Defense counsel referred to the case of People v Gonzalez (69 AD3d 819), quoting
therefrom, “[t] o establish whether adefendant by failing to appear at the SORA hearing has waived
the right to be present, evidence must be shown that the defendant was advised of the hearing date,
of the right to be present at the hearing and that the hearing would be conducted in his or her
absence.” The court, however, indicated, “I find exceptional circumstances that | placed on the
record to adjudge him aLevel 1 offender.” Thus, the court stated that it was* changing the [SORA]
designation” to alevel one “over the defendant’ s objection.”

Consistent therewith, in an order dated January 14, 2011, the Supreme Court
designated the defendant a level one sex offender.

[l. The Parties' Contentions on Apped

On appedl, the defendant contendsthat his due processrightswereviolated when the
SORA hearing was held in his absence and he did not waive his right to be present. He notes that
he was deported before receiving any notice of the SORA hearing and his counsel never had an
opportunity to communicate with him before the hearing. The defendant adds that both the People
and defense counsel repeatedly objected to holding the hearing in the defendant’ s absence without

awaiver.
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Intheir brief on appeal, the Peopl e, in effect, take aposition contrary to their original
stanceinthefirst hearing. Now, the People argue that the Supreme Court’ s decision to conduct the
SORA risk assessment hearing in the defendant’ s absence was proper because “ even though [the]
defendant had not waived his right to attend the hearing, he was adjudicated alevel one (low risk)
sex offender, and thus the outcome of the hearing wasthe most favorableto him that was possible.”
Thus, the People contend that this Court should “uphold” the Supreme Court’s determination,
designating the defendant alevel one sex offender.

Inreply, the defendant reiteratesthat hisdue processrightswereviolated. He asserts
that the People waived their present claimsthat the lack of notice and the defendant’ s absence from
the hearing are inconsequential. Further, he contends that the Peopl€’ s assertion that it was proper
to hold the hearing in the defendant’ s absence is without merit. In thisregard, the defendant notes
that, even with an adjudication as alevel one, he neverthel ess has protected due processrights. He
argues, “[u]nder the Peopl € s reasoning, any offender who isto be adjudicated alevel one offender
need not receive notice of or be present at a SORA hearing . . . [b]ut due processis not subject to a
dliding scale based upon the level of the penalty imposed.” Moreover, he asserts that there are
serious consequences rel ating to the subject sex offender designation which require him to register
as a sex offender and subject him to criminal penaltiesif he failsto do so. In sum, he states that
“even when anindividual isultimately adjudicated alevel one offender, the risk assessment hearing
must ‘comport with minimum State and Federal constitutional requirements of due process.”” He
insists that those requirements were not met in this case.

[Il. Legal Analysis

A SORA proceeding “determines the risk of reoffense by a person convicted of a
qualifying sex offense and requires that individual to register with law enforcement officials
accordingto that risk level” (Peoplev Pettigrew, 14 NY 3d 406, 408; see Peoplev Mingo, 12 NY 3d
563, 570-571). Pursuant to the statutory framework contained in Correction Law article 6-C, the
Board “shall” make arecommendation to the court regarding an offender’ srisk level classification,
“within sixty calendar days prior to” the offender’ s discharge, parole, or release from incarceration
(Correction Law § 168-1[6]).

“Correction Law 8 168-n governsthe procedurefor theinitial judicial determination

of asex offender’ srisk level upon releasefromincarceration” (Peoplev Wyatt, 89 AD3d 112, 117).
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In relevant part, Correction Law 8 168-n(3) provides that “[n]o later than thirty days prior to the
board’ s recommendation, the sex offender shall be notified that his or her caseis under review and
that he or she is permitted to submit to the board any information relevant to the review.”

Further, “[a]t |east twenty days prior to the determination proceeding, the sentencing
court shall notify the district attorney, the sex offender and the sex offender’s counsel, in writing,
of the date of the determination proceeding and shall also provide the district attorney, the sex
offender and the sex offender’ s counsel with acopy of the recommendation received from the board
and any statement of the reasons for the recommendation received from the board” (Correction Law
§168-n[3]). Thisstatute expressly setsforth that the notice “shall” include the following statement
or asubstantially similar statement:

“This proceeding is being held to determine whether you will be
classified asalevel 3 offender (risk of repeat offenseishigh), alevel
2 offender (risk of repeat offense is moderate), or alevel 1 offender
(risk of repeat offenseislow), or whether you will be designated as
a sexual predator, a sexually violent offender or a predicate sex
offender, which will determine how long you must register as a sex
offender and how much information can be provided to the public
concerning your registration. If you fail to appear at this proceeding,
without sufficient excuse, it shall be held in your absence. Failureto
appear may result in alonger period of registration or a higher level
of community notification because you are not present to offer
evidence or contest evidence offered by the district attorney’” (id.).

“The written notice to the sex offender shall also advise the offender that he or she
has a right to a hearing prior to the court’s determination, and that he or she has the right to be
represented by counsel at the hearing” (id.).

Correction Law 8 168-n(3) a so providesthat “[t]hecourt shall allow the sex offender
to appear and be heard” (id.). “The state shall appear by the district attorney . . . who shall bear the
burden of proving thefacts supporting the determinations sought by clear and convincing evidence’
(id.).

Correction Law 8 168-n(6) statesthat “[i]f asex offender, having been given notice,
including the time and place of the determination proceeding in accordance with this section, fails
to appear at this proceeding, without sufficient excuse, the court shall conduct the hearing and make
the determinations in the manner set forth in subdivision three of this section.”

Significantly, asex offender facing arisk level classification has certain due process
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rightsincluding (1) ajudicial determination of hisrisk level classification, (2) notice of therisk level
assessment proceeding sufficiently in advance of the hearing to prepare achallenge, (3) notice of the
proceeding that must include a statement of its purpose and the Board' s recommended risk level
classification, (4) representation by counsel, (5) prehearing discovery, (6) proof by the State of the
facts supporting each risk factor by clear and convincing evidence, and (7) aright to appeal (see Doe
v Pataki, 3 F Supp 2d at 471-473; Peoplev David W., 95 NY 2d 130, 133; Peoplev Black, 33 AD3d
981, 981-982; People v Brooks, 308 AD2d 99, 103). These due process rights have been
incorporated into Correction Law 8§ 168-n (see People v Black, 33 AD3d at 982).

Asstated in Doev Pataki (3 F Supp 2d at 470), risk level classification hearingsfall
“somewhere between a crimina proceeding in which a defendant is entitled to a full panoply of
rights .. . . and a simple administrative proceeding, in which participants have traditionally been
afforded less process. Certainly, the due process protections required for arisk level classification
proceeding are not as extensive as those required in a plenary criminal or civil tria” (id.) [internal
guotation marksand citation omitted]; see Peoplev Erb, 59 AD3d 1020; Peoplev Brooks, 308 AD2d
at 105). Nevertheless, a“ SORA determination undeniably has a profound impact on adefendant’s
liberty interest dueto theregistration and community notification provisions’ (Peoplev Brooks, 308
AD2d at 105; see Doe v Pataki, 3 F Supp 2d at 466-468). For thisreason, in assigning risk levels
to convicted sex offenders under SORA, the aforementioned procedural protections “are required
to satisfy procedura due process’ (Doe v Pataki, 3 F Supp 2d at 471).

“* A sex offender facing risk level classification under the Sex Offender Registration
Act (hereinafter SORA) has adue process right to be present at the SORA hearing but his presence
at this noncriminal proceeding is entirely voluntary’” (People v Arrahman, 83 AD3d 680, 680,
guoting People v Porter, 37 AD3d 797, 797; see People v Jackson, 94 AD3d 961; People v
Gonzalez, 90 AD3d 1005, 1006; People v Gonzalez, 69 AD3d 819; People v Brooks, 308 AD2d at
103). Notably, this Court has held that “*[t] o establish whether a defendant, by failing to appear at
aSORA hearing, haswaived the right to be present, evidence must be shown that the defendant was
advised of the hearing date, of the right to be present at the hearing, and that the hearing would be
conducted in hisor her absence’” (Peoplev Arrahman, 83 AD3d at 680, quoting Peoplev Porter, 37
AD3d at 797; see People v Jackson, 94 AD3d at 961; People v Gonzalez, 90 AD3d at 1006; People
v Gonzalez, 69 AD3d at 819; People v Brooks, 308 AD2d at 106).
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Where the record contains no evidence that the defendant received notice of the
hearing date, this Court has determined that the defendant’ s due process rights were violated (see
People v Gonzalez, 90 AD3d at 1006; People v Gonzalez, 69 AD3d at 819). Similarly, where a
defendant’ s failure to appear at the hearing is not deliberate and the defendant did not waive his
appearance, this Court hasfound that the defendant isentitled to anew risk level assessment hearing
(see People v Arrahman, 83 AD3d at 680).

Applying theforegoing to thefacts of this case, we conclude that the defendant’ sdue
process rights were viol ated.

First, the record contains no evidence that the defendant ever received notice of the
SORA hearing date and his right to be present (see People v Distaffen, 71 AD3d 1597, 1598). A
“NOTICE” dated September 2, 2010, was sent by the Supreme Court to the defendant at the Marcy
Correctional Facility, directing him to appear before the court for a SORA hearing that was to take
place on October 18, 2010. Apparently, the defendant had been paroled to immigration authorities
on August 27, 2010. Theletter from U.S. Immigration and Customs Enforcement confirmsthat the
defendant was deported from Texasto Mexico on September 3, 2010. Additionally, defense counsel
was assigned to this case on September 16, 2010, approximately two weeks after the defendant had
aready been deported to Mexico, and counsel had not been ableto communicatewith the defendant.

Second, at theinitial SORA hearing, the People advised the court that the defendant
did not waive hisright to be present at the hearing. Conceding the defendant’ sfailureto waive his
right to be present, the Peopl e stated, “without an effectivewaiver it isthe Peopl€e sposition that this
hearing cannot happen because the defendant did not waive hisright to be present.” Defense counsel
similarly informed the court, “1 never had contact with this client and to my understanding he has
never signed awaiver [of his right to be present at the SORA hearing]. And without my client’s
input into this case | am unable to make effective arguments on his behalf.” The People reiterated
to the court that they did not “choose to proceed” with the hearing. Specifically, ADA Santomauro
asserted, “1 don’t know how the defendant would know heisrequired to register if heisnot present
for this hearing.”

Notwithstanding the foregoing, and despite the protestations by both the People and
defense counsel, the Supreme Court proceeded with the SORA hearing in the defendant’ s absence,
even though he had not received notice, and had not properly waived hisright to be present thereat.
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Although the court later revisited its initia level two designation and changed the defendant’s
designation to alevel one category, the defendant’s due process protections, as outlined in Doe v
Pataki and incorporated into Correction Law 8§ 168-n, were nevertheless violated.

As noted by the court in Doe v Pataki, “[t]he Supreme Court has stressed that ‘fair
notice' isthe ‘bedrock of any constitutionally fair procedure’” (Doe v Pataki, 3 F Supp 2d at 471,
guoting Lankford v Idaho, 500 US 110, 121). Sex offenders subject to SORA have a protected
liberty interest that entitles them to the procedural due process rights discussed above (see Doe v
Pataki, 3 F Supp 2d at 468). The Constitution, Correction Law 8§ 168-n(3), and case law do not
confine these constitutional rights to only level two and level three sex offenders. A dangerous
precedent would be established if, as urged by the Supreme Court and the People on appedl, the
hearing court could simply obviate due process rights by designating a sex offender in alevel one
category. Thisreasoning would render the requirement of a SORA hearing for, and the assignment
of counsel to represent, alevel one sex offender unnecessary. The Supreme Court’ sbelief that there
isno basisto contest the outcome because alevel one designation isthe“best. . . he could receive,”
creates a scenario that cannot be countenanced.

While, on appeal, the People admit that the defendant’ s “ due process rights could
have been violated by the court’s decision to conduct the risk assessment hearing in his absence
without first obtaining from him avalid waiver of hisright to be present,” they now claim that level
one was “the best possible outcome” and thus, he was not deprived of hisright to be present. This
new position, whichisin stark contrast to their initial stancein thefirst hearing before the Supreme
Court, is disingenuous. In their brief, the People rely upon certain cases where defendants were
excluded from a Sandoval hearing and asidebar conference (see e.g. People v Roman, 88 NY 2d 18;
Peoplev Favor, 82 NY 2d 254). Those casesinvolvedistinct situationsand arethereforeinapposite.

Compounding the error, the People, who had the burden of proving the facts
supporting the determination by clear and convincing evidence (see Correction Law § 168-n[3]),
made no showing whatsoever to establish any SORA risk level determination. Notably, at theinitial
hearing, the People indicated that they “choose” not to proceed with the hearing. At the second
proceeding, the ADA who appeared did not even address the court. Instead, the court assumed the

People srole.
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IVV. Conclusion

The Supreme Court’ sattempt to fashion a“remedy” and makean “ exception” to Doe
v Pataki is offensive to the constitutional principles of due process and cannot be sustained in law
and reason. “Theprimary goal[] of SORA . . .isto  protect the public from the danger of recidivism
posed by sex offenders’” (People v Buss, 11 NY 3d 553, 558, quoting People v Stevens, 91 NY 2d
270, 275 [internal quotation marks omitted]). In order to ensure that the rights of all persons are
protected, that goal must invariably co-exist with the fundamental elements of due process, namely,
notice and an opportunity to be heard, afforded to al sex offenders facing risk level classification
under SORA. Those rights are not confined to only those sex offenders subject to level two and
level three designations. Even where a sex offender is adjudicated a level one sex offender, due
process requirements must be satisfied. Accordingly, the order is reversed, on the law, and the

matter isremitted to the Supreme Court, Kings County, for further proceedings consistent herewith.

DICKERSON, CHAMBERS and AUSTIN, JJ., concur.

ORDERED that theorder isreversed, onthelaw, without costsor disbursements, and
the matter is remitted to the Supreme Court, Kings County, for further proceedings consistent
herewith.

ENTER:

Aprilanne/Agdgino
Clerk of the Court
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