Supreme Court of the State of PNew Pork
Appellate Divigion: Second Judicial Department

D36253
G/kmb
AD3d Argued - September 21, 2012
ANITA R. FLORIO, J.P.
THOMASA. DICKERSON
SANDRA L. SGROI
ROBERT J. MILLER, JJ.
2010-11458 DECISION & ORDER

In the Matter of Manny Kornicki, also known as
Manes Kornicki, deceased.

Marian G. Kornicki, petitioner-respondent; Terri
Kornicki, objectant-appellant; Marshall Kaminer,
intervenor-appellant; Anthony T. Scotto, nonparty-
respondent.

(File No. 342334)

Terri Kornicki, Bronx, N.Y ., objectant-appellant pro se.

Marshall Kaminer, Bronx, N.Y. (Leon Segen of counsel at oral argument),
intervenor-appellant pro se.

McCoyd Parkas& RonanLLP, Garden City, N.Y . (Christopher P. Ronan of counsel),
for petitioner-respondent.

Anthony T. Scotto, Garden City, N.Y ., guardian ad litem for Daniel Kaminer and lan
Kaminer, nonparty-respondent.

In a contested probate proceeding, the objectant, Terri Kornicki, appeals, aslimited
by her brief, from so much of adecree of the Surrogate’ s Court, Nassau County (Riordan, S.), dated
October 18, 2010, as, upon an order of the same court dated February 4, 2008, granting that branch
of the motion of the petitioner, Marian G. Kornicki, pursuant to CPLR 3126 which was to strike
Terri Kornicki’s objectionsto probate based upon fraud and undueinfluence, in effect, struck those
objections and admitted to probate the last will and testament of Manny Kornicki, also known as
Manes Kornicki, and the intervenor, Marshall Kaminer, separately appeals from stated portions of
the same decree which, inter alia, upon an order of the same court dated September 30, 2010,
denying his motion for permission to file late objections to probate on behalf of his children, lan
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Kaminer and Daniel Kaminer, and granting the motion of Anthony T. Scotto, as guardian ad litem
for lan Kaminer and Daniel Kaminer, to approveastipulation of settlement on behal f of 1an Kaminer
and Daniel Kaminer, with the petitioner, approved the stipulation of settlement.

ORDERED that the appeal by the objectant Terri Kornicki is dismissed; and it is
further,

ORDERED that the decree is affirmed insofar as appealed from by the intervenor,
Marshall Kaminer; and it is further,

ORDERED that onebill of costsisawarded to Marian G. Kornicki, payable by Terri
Kornicki, and one bill of costsis awarded to Anthony T. Scotto, payable by Marshall Kaminer.

In an order dated February 4, 2008, the Surrogate’' s Court, in pertinent part, granted
that branch of the motion of the petitioner, Marian G. Kornicki, pursuant to CPLR 3126 which was
to strike the objections of Terri Kornicki (hereinafter Terri) to the probate of the will of their father,
Manny Kornicki, also known as Manes Kornicki, based upon undue influence and fraud. In a
decision and order on motion of this Court dated May 26, 2009, Terri’ s appea from the order dated
February 4, 2008, was dismissed for failureto prosecute. That dismissal constituted an adjudication
onthemeritswith respect to all issueswhich could have been reviewed on that appeal (see Deutsche
Bank Natl. Trust Co. v Posner, 89 AD3d 674, 675; Auriemmo v Auriemmo, 87 AD3d 1090, 1091).
Terri now appealsfrom adecree entered, in part, upon the order dated February 4, 2008, contending
that her objections which were based upon undue influence and fraud should not have been
dismissed pursuant to CPLR 3126.

Generally, we do not consider an issue on a subsequent appeal which was raised or
could have been raised in an earlier appeal which was dismissed for lack of prosecution, athough
we have inherent jurisdiction to do so (see Rubeo v National Grange Mut. Ins. Co., 93 NY 2d 750;
Bray v Cox, 38 NY2d 350). Here, Terri has not demonstrated any basis for the exercise of such
discretion. Accordingly, we dismiss her appeal.

Contrary to the contention of intervenor Marshall Kaminer, the Surrogate’ s Court
providently exercised its discretion in denying his motion for permission to file late objections to
probate on behalf of hischildren, lan Kaminer and Daniel Kaminer, who weredisinherited under the
subject will, and in granting the motion of Anthony T. Scotto, theguardian ad litem appointed in this
proceeding to represent the interests of Kaminer’s children, for approval of a stipulation of
settlement with the petitioner, settling the potential claims of the guardian ad litem’swards. “The
Surrogate's Court has the discretion to alow the filing of objections beyond the time limitation
established in SCPA 1410, asthat court’ s paramount concernisto admit only valid willsto probate’
(Matter of Orlowski, 281 AD2d 422, 423; see Matter of Rizzi, 60 AD3d 953, 954; see also SCPA
1408; Margaret Vaentine Turano, Practice Commentaries, McKinney’s Cons Laws of NY, Book
58A, SCPA 1408, SCPA 1410). Under the circumstances of this case, the Surrogate’s Court
providently exercised its discretion in denying Kaminer’'s motion for permission to file late
objections to probate, and in granting the guardian ad litem’s motion to approve the stipul ation of
settlement entered into by him on behalf of his wards, with the petitioner (cf. Matter of Rizzi, 60
AD3d at 954; Matter of Slisv Fleet Natl. Bank, 32 AD3d 1157; Matter of Orlowski, 281 AD2d at
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423).
The remaining contentions are without merit.

FLORIO, J.P., DICKERSON, SGROI and MILLER, JJ., concur.

2010-11458 DECISION & ORDER ON MOTION

In the Matter of Manny Kornicki, also known as
Manes Kornicki, deceased.

Marian G. Kornicki, petitioner-respondent; Terri
Kornicki, objectant-appellant; Marshall Kaminer,
intervenor-appel lant; Anthony T. Scotto, nonparty-
respondent.

(File No. 342334)

Motion by the petitioner-respondent on appeals from a decree of the Surrogate’s
Court, Nassau County, dated October 18, 2010, inter aia, to dismiss the appea taken by the
objectant onthe ground that it is, in part, barred under Bray v Cox (38 NY 2d 350). By decision and
order on motion of this Court dated April 1, 2011, that branch of the petitioner-respondent’ smotion
which was to dismiss the appeal taken by the objectant as barred under Bray v Cox (38 NY 2d 350)
was held in abeyance and referred to the panel of Justices hearing the appeal sfor determination upon
the argument or submission thereof.

Upon the papersfiled in support of the motion, the papersfiled in opposition thereto,
and upon the argument of the appeals, it is

ORDERED that the branch of the motion which is to dismiss the appeal by the
objectant isdenied as academic in light of our determination of that appeal (see Matter of Kornicki,
AD3d [decided herewith]).

FLORIO, J.P., DICKERSON, SGROI and MILLER, JJ., concur.

ENTER;

Aprilanne/Agd<lino
Clerk of the Court
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