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In the Matter of Robert T. (Anonymous), petitioner,
v Christine A. Sproat, etc., et al., respondents.

PROCEEDING pursuant to CPLR article 78 in the nature of awrit of prohibition to
prohibit enforcement of aprovision of an amended order of conditions pursuant to CPL 330.20 dated
December 16, 2010, issued by the respondent Christine A. Sproat, a Justice of the Supreme Court,
Dutchess County, which directed that “should the petitioner fail to comply” with any of the other
conditions imposed in that order “and refuse to appear for or comply with a psychiatric
examination,” the Commissioner of the New Y ork State Office of Mental Health “ shall apply to the
court for a Temporary Confinement Order for the purpose of conducting an effective psychiatric

examination in a secure facility.”

Mental HygieneLegal Service, Mineola, N.Y. (Lesley DeLiaand DennisB. Feld of
counsel), for petitioner.

Eric T. Schneiderman, Attorney General, New York, N.Y. (Susan Anspach of
counsel), for respondents Christine A. Sproat and Michael F. Hogan.
AUSTIN, J. The petitioner was found not responsible for acrime
by reason of mental disease or defect. As aresult, on March 19, 1996, the County Court, Ulster
County, remanded himto the custody of therespondent Commissioner of theNew Y ork State Office
of Mental Health (hereinafter the Commissioner), pursuant to Criminal Procedure Law 8 330.20,
based upon afinding that hewasdangerously mentaly ill. By order of the Supreme Court, Dutchess
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County, dated August 1, 2002, the petitioner was released from confinement pursuant to arelease
order and order of conditions, which imposed atreatment plan effectivefor aperiod of five years.

Thereafter, by order dated September 24, 2007, the order of conditionswas extended until September
24, 2010. In August 2010, the Commissioner moved to extend the order of conditions. The
petitioner consented to the extension of the order of conditions for an additional three years, but

objected to theinsertion of the condition in issue (hereinafter the disputed provision), which stated:

“ORDERED that should the [petitioner] fail to comply with any of

the above conditions and refuse to appear for or comply with a

psychiatric examination, the Commissioner shall apply to the court

for aTemporary Confinement Order for the purpose of conducting an

effective psychiatric examination in a secure facility.”

Inanamended order of conditions pursuant to CPL 330.20 dated December 16, 2010,
the respondent Christine A. Sproat, a Justice of the Supreme Court, Dutchess County, included the
disputed provision.

The petitioner commenced thisproceeding agai nst Justi ce Sproat, the Commissioner,
and the District Attorney of Ulster County, pursuant to CPLR article 78, to prohibit the enforcement
of the disputed provision in the amended order of conditions. The petitioner asserted that the
Supreme Court went beyond its authority in including the disputed provision in the amended order
of conditions. He claimed that a temporary confinement order, such as the one authorized in the
disputed provision, could only be obtained pursuant to an application for a“[r]ecommitment order”
asgoverned by CPL 330.20(14) since commitment orders are a creature of statute set forth in CPL
330.20. He maintained that the disputed provision authorized a secure confinement without regard
for procedural safeguards and in contravention of his constitutional rights.

In their verified answer, the respondents contended that the Supreme Court was
authorized by statute to “fashion reasonable conditions to be included in an Order of Conditions.”
They claimed that the disputed provision was permissible pursuant to CPL 330.20(1)(0), which
defines an order of conditions, in pertinent part, as:

“[A]n order directing a defendant to comply with [a] prescribed
treatment plan, or any other condition which the court determines to
be reasonably necessary or appropriate, and, in addition, where a
defendant isin custody of the commissioner, not to leave the facility
without authorization.”
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The respondents a so relied upon CPL 330.20(12), which states, in pertinent part:

“The order of conditions issued in conjunction with a release order

shall incorporate a written service plan prepared by a psychiatrist

familiar with the defendant's case history and approved by the court,

and shall contain any conditions that the court determines to be

reasonably necessary or appropriate.”

The respondents did acknowledge that the alternative to a temporary confinement
provision is a “recommitment order” as set forth in CPL 330.20(14), but maintained that the
temporary confinement was a “less intrusive” means by which the Supreme Court could make
certainthat apetitioner would abide by the order of conditions. Further, they asserted that therewas
no statutory authority prohibiting the Supreme Court from utilizing this measure.

Inreply, the petitioner argued that the provision at issue was not related to treatment
but wasinstead a consequence if hefailed to follow the treatment plan. As such, he contended that
the disputed provision should not have been included within the amended order of conditions.

Webeginour analysisof whether the petitioner isentitled to awrit of prohibitionwith
a consideration of the nature of the remedy sought and the statutory framework which governs
individual s found not responsible for a crime by reason of mental disease or defect. Pursuant to
subsection three of CPLR 7803, a petitioner may question “whether a determination was madein
violation of lawful procedure.” A writ of prohibition “is available only where thereis a clear legal
right, and then only when acourt—in caseswherejudicial authority ischallenged—actsor threatens
to act either without jurisdiction or in excess of its authorized power” (Matter of Holtzman v
Goldman, 71 NY 2d 564, 569; see Matter of Hynesv George, 76 NY 2d 500, 504). Whether to grant
prohibition, even where ajustice or judge actsin excess of hisor her legal powers, rests within the
sound discretion of the reviewing court (see Matter of Holtzman v Goldman, 71 NY 2d at 569). We
find this case to be one of those extraordinary situations where prohibition is appropriate.

In acriminal case, when the verdict of not responsible by reason of mental disease
or defect isentered against aperson, or aperson entersapleaof not responsible on that same ground
and that pleais accepted, the court must immediately issue an order (hereinafter examination order)
directing that person to submit to psychiatric examinations by qualified psychiatric examiners
designated by the Commissioner to determine whether the person has a dangerous mental disorder
or, if not, if the person is mentally ill (see CPL 330.20[1][€]; [2]). Theresafter, the reports of the
psychiatric examiners are provided by the Commissioner to the court (see CPL 330.20[5]).
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Within 10 days after receipt of those reports, the court will conduct aninitial hearing
to determine the person’s present mental condition (see CPL 330.20[6]). Following that initial
hearing, the person will be classified as either “track” one, two, or three (see Matter of JamieR. v
Consilvio, 6 NY 3d 138, 142). Thetrack assigned to a person designates his or her level and nature
of confinement or supervision (seeid.). A person isfound to have a dangerous mental disorder if
he or sheismentally ill requiring inpatient care and treatment and is a physical danger to hisor her
self or others (see CPL 330.20[1][c]; Matter of JamieR. v Consilvio, 6 NY 3d at 145). Thecourt will
classify such aperson as track one and commit him or her to a secure facility for an initial term of
six months by issuing a“commitment order” (CPL 330.20[6]; see Matter of Jamie R. v Consilvio,
6 NY3d at 142; Matter of Norman D., 3 NY 3d 150, 156).

A person classified as track oneis * subject to far more comprehensive supervision
by the courts than track two and three patients’ (Matter of Jamie R. v Consilvio, 6 NY 3d at 143; see
Matter of George L., 85 NY2d 295, 301). He or she will “remain confined in a secure facility
subject to continued judicial supervision pursuant to CPL 330.20 until adjudicated no longer
dangerous’ (Matter of Jill ZZ.,83NY 2d 133, 137). Thepetitioner inthiscasewasclassified astrack
one, since the court initially found that he was suffering from a dangerous mental disorder.

“Oncetrack statusis determined, future confinement of theindividual isdetermined
through periodic ‘retention’ hearings that may result in retention orders authorizing [the Office of
Mental Health] to continueto hold the patient in asecure or nonsecurefacility” (Matter of Jamie R.
v Consilvio, 6 NY 3d at 143). With respect to anindividual intrack one, pursuant to CPL 330.20(8),
the Commissioner must, at |east 30 daysprior to the expiration of the six-month commitment period,
apply to the court for a“first retention order or arelease order.” If the Commissioner submits an
application for retention and a hearing is held, the Commissioner must establish that the individual
has a dangerous mental disorder or is mentally ill (see CPL 330.20[8]). If the application is for
release, the burden ison the district attorney to establish that the individual has adangerous mental
disorder or mental illness (seeid.). If the court determines that the person has a dangerous mental
disorder, it must issuea“first retention order” (id.). A “[f]irst retention order” authorizes continued
custody of a person by the Commissioner for aperiod not to exceed one year (CPL 330.20[1][q]).
If the court determinesthat the personismentally ill but does not have adangerous mental disorder,
it must issue a first retention order, a “transfer order,” and an order of conditions (see CPL

330.20[8]). If the court finds that the person is neither suffering from a dangerous mental disorder
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nor ismentally ill, it must issue arelease order and an order of conditions (seeid.).

Following retention pursuant to afirst retention order, the Commissioner must again
apply to the court at least 30 days prior to the expiration of the first retention order, for a second
retention order or release order following the same procedure as was set forth with respect to an
application for a first retention order (see CPL 330.20[9]). This second review takes place 18
months after the original finding (see CPL 330.20[1][h]). A “[s]econd retention order” authorizes
“continued custody of a[person] by the [ C]ommissioner for aperiod not to exceed two years” (id.)
The same procedure is employed for any application for subsequent retention orders (see CPL
330.20[9]). Those reviews are conducted once every two years (see CPL 330.20[1][i]).

The Commissioner can apply for atransfer order when he or she deems that a track
oneindividual, in the Commissioner’ s custody pursuant to aretention or recommitment order, isno
longer suffering from a dangerous mental disorder or that the person should be transferred from a
secure facility to anonsecure facility (see CPL 330.20[11]). Inthe event that the court finds that a
person designated as track one no longer suffers from a dangerous mental disorder, the court must
grant the Commissioner’ s application and issue atransfer order directing the transfer of the person
toanonsecurefacility (seeid.). “Whenever acourt issuesatransfer order it must also issue an order
of conditions’ (id.).

If the Commissioner applies for arelease order because he or she believes that the
person does not have a dangerous mental disorder or a mental illness, the court must promptly
conduct a hearing to determine the person’ s * present mental condition” (CPL 330.20[12]). Should
the court grant the application and issue arelease order having found that the person does not have
a dangerous mental disorder and is not mentally ill, it “must issue a new order of conditions’
“incorporat[ing] awritten service plan prepared by a psychiatrist familiar with the [person’ s] case
history and approved by the court, and shall contain any conditions that the court determinesto be
reasonably necessary or appropriate” (id.).

“[T]heorder of conditionsisthe vehicle by which the convicting court effectuatesits
continuing supervisory authority over” a person acquitted by reason of mental disease or defect
(Matter of Jill ZZ., 83 NY2d at 138). “These conditions may include required periodic visitsto a
specified outpatient facility, restrictionson adefendant’ sal cohol consumption or place of residence,
or, if the defendant has been transferred to a nonsecure facility, the requirement that defendant not

|eave the premiseswithout written authorization” (Matter of Oswald N., 87 NY 2d 98, 102 [citations
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omitted]). Failureto comply with the treatment plan specified in the order of conditions, followed
by that person posing adanger to his or her self or others, may result in the court, “upon a hearing,
recommit[ting] the defendant to a secure psychiatric hospital” (id. at 102 [emphasis added]).

During the pendency of the order of conditions, the Commissioner or the district
attorney may apply to the court for arecommitment of the defendant, if the“ applicant isof theview
that the defendant has a dangerous mental disorder” (CPL 330.20[14]). “The applicant must give
written notice of the application to the defendant, counsel for the defendant, and the mental hygiene
legal service” (id.). Notice must also be given to the Commissioner or the district attorney
depending on who makes the application (see id.). The defendant is then given notice, through
personal service or by mail to his or her last known address, that the court is going to conduct a
hearing to determine whether he or she has adangerous mental disorder (seeid.). Theapplicant has
the burden at that hearing of proving that the defendant has a dangerous mental disorder (seeid.).
If the applicant meetsthat burden, the court must i ssue arecommitment order (see CPL 330.20[ 14]).
Based upon this statutory scheme, wefind that requiring an application for the recommitment of an
individual necessarily implicates the individual’s due process right to be heard before being
recommitted; even if only temporarily.

The disputed provision at issue, as an “additional condition,” is not authorized by
CPL 330.20 and improperly establishesan ex parte enforcement procedurefor addressing violations
of the amended order of conditions. Thus, this provisionisviolative of the due process protections
afforded the petitioner under CPL article 330. The existing procedures mandated by the relevant
statutes and regulations are sufficient to protect the community and the petitioner. The creation of
wholly new mechanismsof enforcement that mimic procedures prescribed by statute and regul ation,
but lack the same procedural safeguards, is unwarranted and troubling from a due process
perspective.

As noted above, “[t]he retention, conditional release or discharge of a track one
patient” such asthe petitioner “isgoverned entirely by CPL 330.20" (Matter of JamieR. v Colsilvio,
6 NY3d at 143). Criminal Procedure Law 8§ 330.20 contains no specific statutory procedure for
dealing with an individual who has violated an order of conditions. However, CPL 330.20(14)
providesfor the Commissioner or thedistrict attorney to apply at any time during the period covered
by an order of conditionsfor recommitment of theindividual if the“applicant isof the view that the

defendant has adangerous mental disorder” (CPL 330.20[ 14]; see Matter of Bowles[New York Sate
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Off. of Mental Retardation & Dev. Disabilities], 206 AD2d 216, 219). Under 22 NY CRR 110.12(b),
the court is permitted to issue a “temporary confinement order” directing the confinement of an
individual brought before the court on the warrant issued pursuant to CPL 330.20(14). Therefore,
if anindividual violates an order of conditions and has a history of dangerous mental disorder, itis
clear that the proper procedureis an application for recommitment (see e.g. Matter of Bowles, 206
AD2d at 219).

Moreover, upon application for arecommitment order, the subject of the application
isentitled to notice and an opportunity to be heard (see Matter of Sheldon S, 9 AD3d 92, 98; Matter
of K.L., 302 AD2d 388, 391, affd 1 NY 3d 362). Thedisputed provisionin thiscasedid not provide
for notice and an opportunity to be heard, thus depriving the petitioner of statutorily prescribed due
process protections.

CPL 330.20(1)(0) and CPL 330.20(12) cannot be conflated so as to ignore the due
process protections of CPL 330.20(14). “All parts of astatute must be harmonized with each other”
(McKinney's Cons Laws of NY, Book 1, Statutes § 98[a]; see Sanders v Winship, 57 NY2d 391,
395-396), and to construe one part of the statute so as to permit nullification of another is
impermissible (see Matter of Albano v Kirby, 36 NY 2d 526, 530).

Since the disputed provision was not specifically authorized by CPL 330.20, and
actually conflicts with the provisions of CPL 330.20(14) by failing to provide for notice and an
opportunity to be heard, it wasimproperly imposed. The Supreme Court does not have authority to
issue a “Temporary Confinement Order” without notice until there is an application for
recommitment—temporary or otherwise—on notice, initscurrent form. Therefore, enforcement of
the disputed provision must be prohibited (see CPLR 7803[ 2]; Matter of Oliver C. v Weissman, 203
AD2d 458, 459).

Accordingly, the petition is granted, on the law, and the respondents are prohibited
from enforcing or taking action to enforce the provision of the amended order of conditions dated
December 16, 2010, which directed that should the petitioner fail to comply with any of the other
provisions imposed in that order “and refuse to appear for or comply with a psychiatric
examination,” the Commissioner of the New Y ork State Office of Mental Health “shall apply to the
court for a Temporary Confinement Order for the purpose of conducting an effective psychiatric

examination in a secure facility.”
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FLORIO and SGROI, JJ., concur.

RIVERA, J.P., dissentsand votesto deny the petition and dismissthe proceeding, with thefollowing
memorandum:

In this original proceeding pursuant to CPLR article 78 in the nature of a writ of
prohibition, the petitioner, an insanity acquittee, seeks to prohibit the enforcement of a provision
contained in an amended order of conditionswhich directed that should hefail to comply with any
of the remaining conditions set forth therein “and refuse to appear for or comply with apsychiatric
examination,” the Commissioner of the New Y ork State Office of Mental Health “shall apply to the
court for a Temporary Confinement Order for the purpose of conducting an effective psychiatric
examination in a secure facility” (hereinafter the disputed provision).

The primary issue presented is whether the Supreme Court exceeded its authority in
issuing the aforementioned amended order of conditions containing the disputed provision. For the
reasons that follow, | conclude that the petitioner hasfailed to establish that the disputed provision
is not authorized. Accordingly, | would deny the petition and dismiss the proceeding.

Factual Background

Thepetitioner, Robert T., whoiscurrently 64 yearsold, hasalong psychiatric history.
Hisfirst admission, in September 1974, was for agitated and assaultive behavior at home. Hewas
diagnosed as suffering from psychosis with epilepsy. Thereafter, on a re-admission, in October
1983, he was diagnosed with adjustment disorder with depressed mood. In April 1995, whileat his
residence, he cut hiswrists and was admitted to St. Francis Hospital, in Poughkeepsie, New Y ork.
He was discharged on May 4, 1995.

Approximately two months after the af orementioned discharge from the hospital, on
July 16, 1995, the petitioner intentionally drove his car into the opposite lane of traffic, purportedly
in an attempt to commit suicide. He collided with another vehicle, killing its occupant. He was
charged with manslaughter inthe second degree. By order of the County Court, Ulster County, dated
March 19, 1996, the petitioner was found not responsible by reason of mental disease or defect and
was remanded to the custody of the Commissioner of the New Y ork State Office of Mental Health
(hereinafter the Commissioner), pursuant to CPL 330.20, based upon a finding that he was
dangerously mentallyill. Thereafter, by order of the Supreme Court, Dutchess County, dated August

1, 2002, the petitioner was released from confinement pursuant to a release order and order of
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conditions, which imposed atreatment plan effective for five years. Subsequent to the issuance of
the above-mentioned order of conditions, by order dated September 24, 2007, the Supreme Court,
Dutchess County, extended the order of conditions until September 24, 2010.

In August 2010 the Commissioner moved to extend the order of conditions. As of
July 29, 2010, the petitioner’s psychiatric/clinical diagnosis was set forth, inter alia, as. “Axis|”
major depressivedisorder severerecurrent with psychoticfeatures; and* Axisll” personality disorder
“NOS.”

The proposed extended order of conditions contained the following disputed
provision:

“ORDERED that should the defendant fail to comply with any of the
above conditions and refuse to appear for or comply with a
psychiatric examination, the Commissioner shall apply to the court
for aTemporary Confinement Order for the purpose of conducting an
effective psychiatric examination in a secure facility.”

While the petitioner consented to the continuation of the order of conditions for an
additional three years, he objected to the insertion of the disputed provision. In an amended order
of conditionsdated December 16, 2010, therespondent Christine A. Sproat, aJustice of the Supreme
Court, Dutchess County (herei nafter Justice Sproat), included the disputed provision. Thepetitioner
is not presently confined and the disputed provision has not been invoked.

The Instant Proceeding Pursuant To CPLR Article 78

The petitioner commenced theinstant proceeding pursuant to CPLR article 78 in the

nature of awrit of prohibition, to prohibit the enforcement of the disputed provision. According to
the petitioner, Justice Sproat exceeded her authority in issuing the amended order of conditions
which contained the disputed provision. In support of this claim, the petitioner relied upon CPL
330.20(14), which provides:

“At any time during the period covered by an order of conditions an
application may be made by the commissioner or the district attorney
to the court that issued such order, or to asuperior court in the county
wherethe defendant isthen residing, for arecommitment order when
the applicant isof the view that the defendant has a dangerous mental
disorder. The applicant must give written notice of the application to
thedefendant, counsel for the defendant, and the mental hygienelegal
service, and if the applicant is the commissioner he must give such
noticeto thedistrict attorney or if the applicant isthe district attorney
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he must give such notice to the commissioner. Upon receipt of such
application the court must order the defendant to appear beforeit for
a hearing to determine if the defendant has a dangerous mental
disorder. . . . If the defendant failsto appear in court as directed, the
court may issue a warrant to an appropriate peace officer directing
him to takethe defendant into custody and bring him before the court.
In such circumstance, the court may direct that the defendant be
confined in an appropriateinstitution located near the placewherethe
court sits. The court must conduct a hearing to determinewhether the
defendant has a dangerous mental disorder. At such hearing, the
applicant, whether he be the commissioner or the district attorney
must establish to the satisfaction of the court that the defendant has

adangerous mental disorder. . .. If the court findsthat the defendant
has a dangerous mental disorder, it must issue a recommitment
order.”

The petitioner asserted that CPL 330.20(14), is the “mechanism by which to
effectuate” the “temporary secure confinement” within the context of a pending recommitment
application. Thus, he claimed that Justice Sproat improperly exceeded her authority when she
authorized a secure confinement outside of what is presently permitted under law, bypassing
safeguards and constitutional rights.

In a verified answer, dated June 3, 2011, the respondents entered denials to the
allegations of the petition. The respondents asserted that no legal grounds existed for the instant
CPLR article 78 proceeding. Inthisregard, the respondents stated that, contrary to the petitioner’s
contention, Justice Sproat did not “act either without jurisdiction or in excess of its authorized
powers.” Instead, the respondents maintained that the governing statute “explicitly” conferred
“broad discretion” upon Justice Sproat to “fashion reasonable conditionsto beincluded in an Order
of Conditions.” Specifically, therespondents contended that the disputed provisionwaspermissible
pursuant to CPL 330.20(1)(0), which defines an order of conditions, in pertinent part, as:

“[A]n order directing a defendant to comply with [a prescribed
treatment plan, or any other condition which the court determinesto
be reasonably necessary or appropriate, and, in addition, where a
defendant isin custody of the commissioner, not to leave the facility
without authorization” (emphasis added).

The respondents also referred to CPL 330.20(12), which states, in relevant part:

“The order of conditions issued in conjunction with a release order
shall incorporate a written service plan prepared by a psychiatrist
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familiar with the defendant’ s case history and approved by the court,
and shall contain any conditions that the court determines to be
reasonably necessary or appropriate’ (emphasis added).

Whiletherespondentsacknowledged that the alternative to atemporary confinement
provisionisa“[r]ecommitment order” pursuant to CPL 330.20(14), they asserted that thetemporary
order of confinement wasa“lessintrusive’” meansfor the court to ensure compliance with the order
of conditions.

In reply, the petitioner asserted that the disputed provision was not a “condition”
relating to treatment, but rather pertained to the “consequences’ that follow “if the treatment plan
isnot followed.” Heinsisted that Justice Sproat was “not free to legisate.”

Legal Analysis

Initially, a petitioner seeking awrit of prohibition must demonstrate that a body or
officer actinginajudicia or quasi-judicial capacity isproceeding or threatening to proceed in excess
of itsjurisdiction, and that the petitioner hasaclear legal right to the relief requested (see Matter of
Garner v New York Sate Dept. of Correctional Servs., 10 NY 3d 358, 361-362). “[SJuch relief is
‘extraordiary’ and should only be granted in limited circumstances’ (id. at 361; see Matter of
Nicholson v State Commn. on Jud. Conduct, 50 NY 2d 597, 605). The petitioner herein has failed
to make the required showing.

CPL 330.20, which was enacted in 1980, governsthe procedure to be followed after
acrimina court has entered ajudgment that the defendant is not responsible by reason of mental
disease or defect (see Matter of JamieR. v Consilvio, 6 NY 3d 138, 141). If aperson charged with
acrimeis found, by acceptance of a pleaor by verdict, to be not responsible by reason of mental
disease or defect, the court orders a psychiatric examination and conducts an initial hearing to
determine whether the person is mentaly ill or is suffering from a dangerous mental disorder (see
CPL 330.20[2], [3], [4])-

Based upon evidence at the initia hearing, the individual receives one of three
classifications. Wherethe court findsthat the individual has adangerous mental disorder, he or she
is classified in track one (see 1980 Report of the NY Law Rev Commn, reprinted in 1981
McKinney's Sessions Lawsof NY at 2265), and is committed to asecurefacility for aninitia term
of six months (see CPL 330.20[1][f]; [6]). At the expiration of a six-month commitment order to

asecurefacility, the track one patient receivesthefirst of aseriesof court reviewsto determine his
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or her current mental condition. If the court findsthat theindividual continuesto have adangerous
mental disorder, he or she must be recommitted under afirst retention order for not more than one
year (seeCPL 330.20[1][g]; [8]), but second and subsequent reviews occur every two years (see CPL
330.20[1][h]; [9]). If acourt finds that the individual no longer suffers from a dangerous mental
disorder, it may direct transfer to a nonsecure facility with an order of conditionsif the individual
isstill mentalyill, or releasetheindividual with an order of conditionsif theindividual isno longer
mentally ill (see CPL 330.20[11],[12]).

Alternatively, where the court, initsinitial determination, finds that the individual
ismentally ill but does not have adangerous mental disorder, heor sheisclassified in track two and
committed to the custody of the Commissioner pursuant to the Mental Hygiene Law, with an order
of conditions (see CPL 330.20[7]), or where the court finds that the individual does not have a
dangerous mental disorder and is not mentaly ill, he or she is classified in track three and is
discharged either “unconditionally or subject to an order of conditions’ (id.; see Matter of Sheldon
S, 9AD3d 92, 96; Matter of David B., 97 NY 2d 267, 276). Accordingly, an order of conditions
must be imposed on track one and two persons, and may be imposed on track three persons (see
Matter of Sheldon S, 9 AD3d at 96).

The petitioner at issue was classified in atrack one status, since the court initially
found that he was suffering from dangerous mental disorders. Further, his status as a track one
patient does not changeif heislater determined to be“mentally ill” but no longer suffering from the
dangerous mental disorders (see Matter of Norman D., 3 NY3d 150, 152). “Track status, as
determined by the initial commitment order, governs the acquittee’s level of supervision in future
proceedings and may be overturned only on appeal from that order, not by means of arehearing and
review” (id.).

As noted by the Court of Appeals in Matter of Jill ZZ. (83 NY 2d 133, 138), “the
order of conditionsisthevehicle’” whereby the court “ effectuatesits continuing supervisory authority
over” aperson acquitted by reason of mental disease or defect. “ Should adefendant fail to comply
with the treatment plan specified in the order of conditions and thereafter become dangerous to
himself or others, the courts may, upon a hearing, recommit the defendant to a secure psychiatric
hospital” (Matter of Oswald N., 87 NY 2d 98, 102). At any time during the period covered by an
order of conditions, the Commissioner or the District Attorney may apply for recommitment, if the

“applicant isof theview that the defendant has adangerous mental disorder” (CPL 330.20[14]). The
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purposes of the recommitment proceduresare*to ensurethat all personswho develop or relapseinto
adangerous mental disorder during the pendency of the order of conditions are amenableto asecure
psychiatric placement” (Peoplev Stone, 73NY 2d 296, 303; see Matter of Sheldon S, 9 AD3d at 97).

The Court of Appealshas held that “[t] he retention, conditional release or discharge
of atrack one patient isgoverned entirely by CPL 330.20” (Matter of Jamie R. v Consilvio, 6 NY 3d
at 143). Sincethe petitioner isatrack one patient, thetermsrelating to his supervision are governed
solely by CPL 330.20. Thus, the crucia issue presented is whether the disputed provision is
authorized by CPL 330.20.

There is nothing in the express language of CPL 330.20 that prohibits or limits the
court’ sauthority to entertain an application for atemporary confinement order such astheoneat bar.
To the contrary, as persuasively maintained by the respondents, CPL 330.20(1)(0) permits a court
todirect “any other condition whichthe court determinesto be reasonably necessary or appropriate.”
Further, the statute states that an order of conditions “shall contain any conditions that the court
determines to be reasonably necessary or appropriate” (CPL 330.20[12]). Inasmuch aseach caseis
unigue and not al conditions can properly be cookie cut or anticipated, the Legislature saw fit to
draft the statute in very broad terms so asto alow acourt to properly devise “reasonably necessary
or appropriate”’ conditions.

As succinctly stated by the Court of Appealsin Matter of Oswald N. (87 NY 2d at
104), “[t] he postacquittal procedures now codified in CPL 330.20 and initialy enacted into law as
part of the Insanity Defense Reform Act of 1980 (L 1980, ch 548) wereintended to protect the public
from personsfound not responsible of acrime by reason of mental disease or defect while providing
effective treatment for such individuals.” Quoting from the Law Revision Commission which
proposed the legislation largely incorporated in CPL 330.20, the Court of Appeals added that since

psychiatry cannot now guaranteethe saf ety of the publicfromfuture
dangerous acts of persons found not responsible . . . and will most
likely be unable to do so in the foreseeable future, the procedures
governing commitment, treatment, and rel ease of such defendantsare
criticallyimportant. . . .[ T]hemental condition of the defendant when
released into the community—isthe basis of public and professional
concern’” (id. at 104, quoting 1981 Report of NY Law Rev Commn,
1981 McKinney's Session Laws of NY, at 2261).

It isself-evident that thelegislature set forth certain proceduresfor an application for
a“recommitment order” (CPL 330.20[14]). However, a“recommitment order” isnot the exclusive
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tool available to the court under the statute. The temporary confinement order which includes the
disputed provision constitutes an alternative means, separate from and short of afull recommitment
order application process. The mgority appears to conflate two entirely different concepts. CPL
330.20(14) isthe proper mechanism by which to proceed where “the applicant is of theview that the
[petitioner] has a dangerous mental disorder.” That provision is different from the disputed
provision. Within the construct of mental illness, the disputed provision provides a preventive and
preemptive mechanism. One of the objectives of the disputed provision and the order of conditions
itself isto provideatool for monitoring apotential onset of symptomatol ogy, anticipatory to alikely
regression or decompensation. The disputed provision constitutes a safety net within the statutory
framework. It is simply another means to avert an insanity acquitee’'s potential degeneration or
devolution into a“dangerous mental disorder.”

In order for the disputed provision to be invoked, two conditions must be met,
namely, (1) thefailureby the petitioner to comply with any of the conditions set forth in theamended
order of conditions, i.e., treatment, and (2) therefusal by the petitioner to appear for or comply with
a psychiatric examination. Upon a showing of non-compliance by the petitioner with those two
conditions, the court may issue a“ Temporary Confinement Order” for the very limited purpose of
conducting an “effective psychiatric examination in asecure facility.” Clearly, thistemporary and
substantially less intrusive measure sought for a very limited purpose, namely, to permit an
application for conducting apsychiatric examination, cannot be said to be prohibited by the statute.
The procedure that the provision facilitates constitutes an efficient means, consistent with the
legislative intent and judicial authority, to balance the State’' sinterest in protecting society with the
petitioner’ srightsandcivil liberties. Thedisputed provisionis, infact, consistent withthelegisative
intent and mandate upon the judiciary to supervise an insanity acquittee.

Under the well-established principles of judicial construction of statutes, courts
should take statutes “ as they find them and construe them according to the canons of interpretation,
neither extending their operation beyond the bounds of the legislative intent, nor restricting their
obvious application” (McKinney’sConsLawsof NY, Book 1, Statutes § 73). Neither thelanguage
nor the intention of CPL 330.20 supports the petitioner’s arguments. Consequently, | will not
circumscribe the Supreme Court’ sauthority where, as here, the Legislature has expressly permitted
it to issue conditions which it determines to be “reasonably necessary or appropriate.” The

petitioner’ s contentions are counterintuitive, and the determination sought by the petitioner severely
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undermines the court’ s authority to carry out its mandate in exercising continuing supervision over
an insanity acquittee.

Further, | reject the petitioner’s argument that the disputed provision violates his
constitutiona rights (see Jones v United Sates, 463 US 354, 370). It cannot be said that the
petitioner’ s liberty interests have been or will be violated by the disputed provision. The disputed
provision is not a self-executing order. The petitioner is not forcibly subjected to a coercive
psychiatric examination, to an invasive medical procedure, or to confinement without due process
or equal protection. Thedisputed provision simply permits the Commissioner to apply to the court
for atemporary confinement order for the purpose of conducting a psychiatric examination. The
court, which is ultimately responsible for maintaining ongoing judicial supervision over an
acquittee streatment, must then determinewhether it isappropriateto grant or deny the application.

Finally, | disagree with my colleagues assertion that the disputed provision
establishes an ex parte enforcement procedure for addressing violations of the order of conditions.
The disputed provision provides the petitioner with ample notice and warning of what is expected
of him, and of the consequences that may result should hefail to comply with the listed conditions
and refuse to submit to a psychiatric examination.

Accordingly, | would deny the petition and dismiss the proceeding.

ADJUDGED that the petition isgranted, on thelaw, without costs or disbursements,
and the respondents are prohibited from enforcing or taking action to enforce the provision of the
amended order of conditionsdated December 16, 2010, which directed that should the petitioner fail
to comply with any of the other conditionsimposed in that order “and refuse to appear for or comply
with a psychiatric examination,” the Commissioner of the New Y ork State Office of Mental Health
“shall apply to the court for a Temporary Confinement Order for the purpose of conducting an
effective psychiatric examination in a secure facility.”

ENTER:

Aprilanne Agostino
Clerk of the Court
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