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In an action to foreclose amortgage, the defendant Andrew J. Homar appeals (1), as
limited by his brief, from stated portions of an order of the Supreme Court, Orange County
(McGuirk, J.), dated June 30, 2011, which, inter alia, granted that branch of the plaintiff’s motion
which wasfor summary judgment on the complaint insofar as asserted against him, and denied that
branch of his cross motion which was pursuant to CPLR 3211 to dismiss the complaint insofar as
asserted against him, and (2) from an order of the same court, also dated June 30, 2011, which
denied his motion for summary judgment dismissing the complaint insofar as asserted against him.

ORDERED that the first order is modified, on the law, by deleting the provision
thereof granting that branch of the plaintiff’s motion which was for summary judgment on the
complaint insofar as asserted against the defendant Andrew J. Homar, and substituting therefor a
provision denying that branch of the plaintiff’smotion; as so modified, the order is affirmed insofar
as appealed from, without costs or disbursements; and it is further,

ORDERED that the second order is affirmed, without costs or disbursements.

In January 2008, the defendants Andrew J. Homar (hereinafter the appellant) and
Laura A. Haller defaulted on a note and mortgage they had executed in favor of Ameriquest
Mortgage Company (hereinafter AMC). In August 2008, Deutsche Bank National Trust Company,
asTrustee, intrust for theregistered holders of Ameriquest Mortgage Securities, Inc., Asset-Backed
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Pass-Through Certificates, Series 2004-R2 (hereinafter the plaintiff), commenced this action to
foreclose on the mortgage. In the complaint, the plaintiff alleged that it was the owner of the note
and mortgage based on awritten assignment. In hisanswer, the appellant alleged, as an affirmative
defense, that the plaintiff lacked standing to commence the action.

After the commencement of the action, the plaintiff and the appellant entered into a
forbearance agreement, pursuant to which the appellant acknowledged that he and Haller werein
default and agreed to a schedul e of payments designed to bring the payments due under the noteand
mortgage current. The forbearance agreement provided that the terms of the mortgage remained in
full force and effect.

In June 2009, the plaintiff moved for summary judgment on the complaint on the
ground that the appellant had defaulted on his obligations under the forbearance agreement. The
appellant opposed the motion and cross-moved, inter alia, pursuant to CPLR 3211 to dismiss the
complaint insofar as asserted against him on various grounds, including that the plaintiff lacked
standing to commence this action. While the motion and cross motion were pending, the appel lant
also moved for summary judgment dismissing the complaint insofar as asserted against him. Inan
order dated June 30, 2011, the Supreme Court, inter alia, granted that branch of theplaintiff’ smotion
which was for summary judgment on the complaint insofar as asserted against the appellant, and
denied that branch of the appellant’ s cross motion which was pursuant to CPLR 3211 to dismissthe
complaint insofar as asserted against him (hereinafter thefirst order). 1n aseparate order, also dated
June 30, 2011, the Supreme Court denied the appel lant’ smotion for summary judgment (hereinafter
the second order).

As to the first order, contrary to the Supreme Court’s determination, the plaintiff
failed to demonstrate its primafacie entitlement to judgment as a matter of law. First, the plaintiff
did not submit sufficient evidence to demonstrate that it had standing to commence this action.
Where, as here, standing is put into issue by the defendant, the plaintiff must prove its standing in
order tobeentitledtorelief (seeU.S Bank, N.A. v Callymore, 68 AD3d 752, 753; Wells Fargo Bank
Minn, N.A. v Mastropaolo, 42 AD3d 239, 242). In amortgage foreclosure action, “[a] plaintiff has
standing where it is the holder or assignee of both the subject mortgage and of the underlying note
at the time the action is commenced” (HSBC Bank USA v Hernandez, 92 AD3d 843, 843; see U.S
Bank, N.A. v Collymore, 68 AD3d at 753; Countrywide Home Loans, Inc. v Gress, 68 AD3d 709,
709). “‘Either awritten assignment of the underlying note or the physical delivery of the note prior
to the commencement of the foreclosure actionissufficient to transfer theobligation’” (HSBC Bank
USA v Hernandez, 92 AD3d at 844, quoting Collymore, 68 AD3d at 754; see Aurora Loan Servs.,,
LLC vWeisblum, 85 AD3d 95, 108). Here, the evidence submitted by the plaintiff in support of its
motion did not demonstrate that the note was physically delivered to it prior to the commencement
of the action. “The affidavit from the plaintiff’s servicing agent did not give any factual details of
aphysical delivery of the note and, thus, failed to establish that the plaintiff had physical possession
of the note prior to commencing this action” (HSBC Bank USA v Hernandez, 92 AD3d at 844).

Moreover, contrary to the plaintiff’s contention, it failed to demonstrate that it was
the holder of the note and mortgage by virtue of the endorsement of the note or awritten assignment.
While the copy of the note submitted by the plaintiff in support of its motion included an
endorsement to the plaintiff, the endorsement is undated, and it was not included in the copy of the
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note which was annexed to the plaintiff’s complaint. Thus, itisnot clear whether the endorsement
was effectuated prior to the commencement of thisaction. The plaintiff aso submitted adocument
in support of its motion purporting to be a written assignment of the note and mortgage to the
plaintiff by “Ameriquest Mortgage Company: by CitiResidential Lending Inc. as attorney in fact”
(hereinafter Citi). However, the plaintiff failed to produce any evidence of Citi’ sauthority to assign
the note and mortgage on AMC’ s behalf (see Bank of N.Y. v Slverberg, 86 AD3d 274, 281-283;
Aurora Loan Servs., LLC v Weisblum, 85 AD3d at 109).

In support of its assertion that the appellant defaulted on his obligations under the
forebearance agreement, the plaintiff submitted the affidavit of itsservicing agent, who asserted that
in 2009 the plaintiff advanced more than $20,000 to pay delinquent property taxes on the premises
in order to avoid an imminent tax sale. Under the mortgage, the appellant agreed to pay the lender
“all amounts necessary to pay for taxes.” Whilethe appellant concedesthat he did not pay the taxes
or reimburse the plaintiff for the advance, the mortgage provides that the lender was to set up an
escrow account for this purpose. There are questions of fact on this record as to whether such an
account was ever created. Moreover, the mortgage requires the lender to provide notice of the
default which states “the promise or agreement that [the borrower] failed to keep or the default that
has occurred” and the action that the borrower must take in order to cure the default. The plaintiff
failed to establish that it provided the appellant with a notice informing him that he defaulted by
virtue of hisfailure to pay the taxes on the property or to repay the plaintiff for the advance. The
Supreme Court therefore erred in granting that branch of the plaintiff’s motion which was for
summary judgment on the complaint insofar as asserted against the appellant.

However, contrary to the appellant’ s contention, the Supreme Court properly denied
that branch of his cross motion which was pursuant to CPLR 3211 to dismiss the complaint insofar
as asserted against him. As discussed above, questions of fact exist as to whether the note was
physically delivered to the plaintiff prior to the commencement of the action, when the note was
endorsed, and whether Citi had the authority to assign the note and mortgage on behalf of AMC (see
Deutsche Bank Natl. Trust Co. v Rivas, 95 AD3d 1061; HSBC Bank USA v Hernandez, 92 AD3d
at 844).

Finally, asto thesecond order, the appell ant moved for summary judgment dismissing
the complaint on the ground, inter aia, that the plaintiff fabricated the documents it submitted to
demonstrate that it had standing to commence this action. We agree with the Supreme Court that
the appellant failed to establish his prima facie entitlement to judgment as a matter of law.
Therefore, the Supreme Court properly denied his motion for summary judgment (see Alvarez v
Prospect Hosp., 68 NY 2d 320, 324).

The appellant’ s remaining contentions are without merit.
ENG, P.J., SKELOS, LOTT and COHEN, JJ., concur.
ENTER:

Aprilanne Agosti
Clerk of the Court
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