Supreme Court of the State of PNew Pork
Appellate Divigion: Second Judicial Department

D36428
G/hu
AD3d Submitted - October 5, 2012
DANIEL D. ANGIOLILLO, J.P.
LEONARD B. AUSTIN
SANDRA L. SGROI
ROBERT J. MILLER, JJ.
2011-06020 DECISION & ORDER
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(Index No. 32092/04)

Lester Schwab Katz & Dwyer, LLP, New York, N.Y. (Steven B. Prystowsky and
David H. Motola of counsel), for appellant.

Dinkes & Schwitzer (Pollack, Pollack, Isaac & De Cicco, New York, N.Y. [Brian J.
Isaac and Kenneth J. Gormanl], of counsel), for respondent.

In an action to recover damagesfor personal injuries, the defendant appealsfrom an
order of the Supreme Court, Kings County (Saitta, J.), dated May 19, 2011, which denied itsmotion
for summary judgment dismissing the complaint.

ORDERED that the order is affirmed, with costs.

“Because afinding of negligence must be based on the breach of a duty, athreshold
guestion in tort cases is whether the aleged tortfeasor owed a duty of care to the injured party”
(Espinal v Melville Show Contrs., 98 NY 2d 136, 138; see Benavides v 30 Brooklyn, LLC, 96 AD3d
889). A contractual obligation, standing alone, will generally not give rise to tort liability in favor
of athird party (see Espinal v Melville Show Contrs., 98 NY 2d at 138; Benavides v 30 Brooklyn,
LLC, 96 AD3d at 889). An exception to the general rule exists where the contractor “launches an
instrument of harm or createsor exacerbatesahazardouscondition” (Benavidesv 30 Brooklyn, LLC,
96 AD3d at 890; see Wheaton v East End Commons Assoc., LLC, 50 AD3d 675, 677; see also
Espinal v Melville Show Contrs., 98 NY 2d at 140).

Here, in support of its motion for summary judgment dismissing the complaint, the
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defendant was required to establish, prima facie, that it did not create or exacerbate the alleged
dangerous condition (see Benavides v 30 Brooklyn, LLC, 96 AD3d 889). The defendant failed to
meet this burden.

Since the defendant failed to meet itsinitia burden, the sufficiency of the plaintiff's
opposition papersneed not be considered (seeWinegrad v New York Univ. Med. Ctr., 64 NY 2d 851).

The defendant’ s remaining contentions are without merit.

Accordingly, the Supreme Court properly denied the defendant’ smotion for summary
judgment dismissing the complaint.

ANGIOLILLO, J.P., AUSTIN, SGROI and MILLER, JJ., concur.

ENTER:

Aprilanne/Agd<lino
Clerk of the Court
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