Supreme Court of the State of New York
Agppellate Division: Second Judicial Department

D36718
O/hu
AD3d Submitted - November 19, 2012
REINALDO E. RIVERA, J.P.
RUTH C. BALKIN
JOHN M. LEVENTHAL
SYLVIA HINDS-RADIX, JJ.
2011-09640 DECISION & ORDER

People of State of New Y ork, respondent, v Leurys
Tineo-Morales, appellant.

(Index No. 56/10)

Robert C. Mitchell, Riverhead, N.Y. (James H. Miller 111 of counsdl), for appellant.

ThomasJ. Spota, District Attorney, Riverhead, N.Y . (Edward A. Bannan of counsdl),
for respondent.

Appeal by the defendant from an order of the County Court, Suffolk County (Kahn,
J.), dated September 27, 2011, which, after a hearing, designated him a level two sex offender
pursuant to Correction Law article 6-C.

ORDERED that the order isreversed, on the facts and in the exercise of discretion,
without costs or disbursements, and the defendant is designated a level one sex offender.

At issue is whether the County Court properly rejected the recommendation of the
Board of Examiners of Sex Offendersfor adownward departure from the defendant’ s presumptive
risk level two designation to arisk level one designation. The evidencein the record established by
a preponderance of the credible evidence the mitigating factors supporting that recommendation
based upon information in the presentence report and the case summary (see Peoplev Crandall, 90
AD3d 628, 629; Peoplev Wyatt, 89 AD3d 112, 128). Moreover, “based upon an examination of all
[of the] circumstances relevant to the offender’ s risk of reoffense and danger to the community”
(PeoplevMadison, 98 AD3d 573, 574), we concludethat the presence of anumber of factorsreduce
the defendant’ s risk of reoffending. These factors include the fact that the defendant had no prior
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criminal background, that the defendant’s relationship with the victim was consensual, that the
victim choseto maintain that rel ationshi p after she reached adulthood, and that the defendant appears
tobecloseto hisfamily. Accordingly, the defendant’ s application for adownward departure from
his presumptiverisk level two designation to arisk level one designation should have been granted,
and he should have been designated alevel one sex offender.

RIVERA, J.P., BALKIN, LEVENTHAL and HINDS-RADIX, JJ., concur.

ENTER:

Aprilanne/Agd<lino
Clerk of the Court
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