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Andrew Zastenchik, plaintiff-respondent, v
Knollwood Country Club, defendant third-party
plaintiff-respondent, et a., defendant; Aqua Plumbing
& Heating Corp., third-party defendant-appellant.

(Index No. 8004/08)

Stewart, Greenblatt, Manning & Baez (Montfort, Healey, McGuire & Salley, Garden
City, N.Y. [Michael A. Baranowicz and Donald S. Neumann, Jr.], of counsdl), for
third-party defendant-appel lant.

Worby Groner Edelman LLP, White Plains, N.Y. (Richard S. Vecchio, Michadl G.
Del Vecchio, and Sara Schepps Matschke of counsel), for plaintiff-respondent.

Alan |. Lamer (McGaw, Alventosa & Zgac, Jericho, N.Y. [Ross P. Masler], of
counsel), for defendant third-party plaintiff-respondent.

In an action to recover damagesfor personal injuries, thethird-party defendant, Aqua
Plumbing & Heating Corp., appeals, aslimited by itsbrief, from so much of an order of the Supreme
Court, Westchester County (Liebowitz, J.), entered July 7, 2011, as denied those branches of its
motion which were for summary judgment dismissing the causes of action to recover damages for
common-law negligence and violations of Labor Law 88 200 and 241(6), in effect, denied that
branch of its motion which was for summary judgment dismissing the cause of action to recover
damages for a violation of Labor Law § 240(1), and granted that branch of the motion of the
defendant third-party plaintiff, Knollwood Country Club, which was for summary judgment on its
third-party cause of action for contractual indemnification.
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ORDERED that order is modified, on thelaw, (1) by deleting the provisions thereof
denying that branch of the motion of the third-party defendant, Agua Plumbing and Heating Corp.,
which was for summary judgment dismissing the cause of action to recover damages for violation
of Labor Law §8241(6), and, in effect, denying that branch of the motion of thethird-party defendant,
AquaPlumbing and Heating Corp., which wasfor summary judgment dismissing the cause of action
to recover damages for a violation of Labor Law 8 240(1), and substituting therefor provisions
granting those branches of the motion, and (2) by del eting the provision thereof granting that branch
of the motion of the defendant third-party plaintiff, Knollwood Country Club, which was for
summary judgment onitsthird-party causeof actionfor contractual indemnification, and substituting
therefor aprovision denying that branch of the motion; as so modified, the order is affirmed insofar
as appealed from, without costs or disbursements.

Theplaintiff, aplumber, wasallegedly injured when hisfoot became stuck inthemud
to the depth of about 10 inches as he was retrieving pipes to be installed in a pro shop being
constructed at a site owned by the Knollwood Country Club (hereinafter Knollwood). He
commenced an action against Knollwood and Matell Contracting Company, Inc., the general
contractor on the site, to recover damages for common-law negligence and violations of Labor Law
88 200, 240(1), and 241(6). Knollwood commenced a third-party action seeking, inter alia,
contractual indemnification against Aqua Plumbing and Heating Corp. (hereinafter Aqua), the
plumbing subcontractor for the project, which employed the plaintiff.

“To recover under Labor Law § 241(6), a plaintiff must establish the violation in
connection with construction, demolition or excavation, of an Industrial Code provision which sets
forth specific, applicable safety standards’ (Wein v Amato Props., LLC, 30 AD3d 506, 507; see Ross
v Curtis-Palmer Hydro-Elec. Co., 81 NY 2d 494, 503-505). Here, Aquamet its primafacie burden
of establishing its entitlement to judgment as a matter of law dismissing the cause of action to
recover damages for violation of Labor Law 8 241(6), which was predicated on violations of
Industrial Codesections12NY CRR 23-1.7(d), (e)(1), and (e)(2). Agquamadeaprimafacieshowing
that those sectionsareinapplicable, astheplaintiff did not slip or trip (see Urbano v Rockefel ler Ctr.
N., Inc., 91 AD3d 549, 550; Spencev Island Estatesat Mt. Snai I, LLC, 79 AD3d 936, 938; Pope
v Safety & Quality Plus, Inc., 74 AD3d 1040, 1041; Cooper v Sate of New York, 72 AD3d 633,
635). Inoppositionthereto, theplaintiff failedtoraiseatriableissueof fact. Therefore, the Supreme
Court should have granted that branch of Aqua’'s motion which was for summary judgment
dismissing the cause of action to recover damages for aviolation of Labor Law § 241(6).

However, the Supreme Court correctly denied that branch of Aqua s motion which
was for summary judgment dismissing the causes of action to recover damages for common-law
negligence and aviolation of Labor Law § 200. “Labor Law 8§ 200 codifies the common-law duty
of an owner or contractor to provide employees with asafe placeto work” (Lanev Fratello Constr.
Co., 52 AD3d 575, 576). “The statute applies, inter alia, to owners and contractors who either
created adangerous condition or had actual or constructive noticeof it” (Wein v Amato Props., LLC,
30 AD3d 506, 507). “[P]roof that a dangerous condition is open and obvious does not preclude a
finding of liability against alandowner for thefailureto maintain the property in asafe condition but
isrelevant totheissueof theplaintiff’scomparativenegligence” (Cupov Karfunkel, 1 AD3d 48, 52).
Here, Aquadid not establish, primafacie, its entitlement to judgment as a matter of law dismissing
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the causes of action to recover damages for common-law negligence and aviolation of Labor Law
8 200, asit failed to demonstrate that the alleged defect, deep mud, did not constitute a dangerous
condition (see Cupo v Karfunkel, 1 AD3d at 53; cf. Ulrich v Motor Parkway Props., LLC, 84 AD3d
1221, 1222-1223).

Astheplaintiff correctly conceded in his affirmation in opposition to the motions by
Knollwood and Aqua, his cause of action aleging aviolation of Labor Law 8§ 240(1) is not viable
(see SpencevIdand Estatesat Mt. Snai 11, LLC, 79 AD3d at 937). Thus, the Supreme Court should
have granted that branch of Aqua’ s motion which wasfor summary judgment dismissing that cause
of action.

The Supreme Court erred in granting that branch of Knollwood' s motion which was
for summary judgment onitsthird-party cause of action for contractual indemnification. “Theright
to contractual indemnification depends upon the specific language of the contract” (Reisman v Bay
Shore Union Free School Dist., 74 AD3d 772, 773 [internal quotation marks omitted]). Pursuant
to the terms of the contractual indemnification provision at issue, Aquais required to indemnify
Knollwood against “ claims, damages, |osses and expenses. . . only to the extent caused in whole or
part by negligent acts or omissions of [Aqua].” Since it has not been demonstrated that Aqua's
alleged negligence caused the plaintiff’s accident, Knollwood failed to establish its entitlement to
contractual indemnification.

Aqua s remaining contentions are without merit.

SKELOS, J.P., LEVENTHAL, CHAMBERS and LOTT, JJ., concur.

ENTER:

Aprilanne/Agd<lino
Clerk of the Court
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