Supreme Court of the State of New York

Appellate Division: Second Judicial Department
D36734
G/kmb

AD3d Argued - October 16, 2012

REINALDO E. RIVERA, J.P.
CHERYL E. CHAMBERS
L. PRISCILLA HALL
PLUMMERE. LOTT, JJ.

2011-08689 DECISION & ORDER
2011-10834
2011-10837
2011-10840

Alexander Breytman, appellant, v Roberta S. Schechter,
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(Index No. 1719/09)

Alexander Breytman, Brooklyn, N.Y ., appellant pro se.

Catalano Gallardo & Petropoulos, LLP, Jericho, N.Y. (Matthew K. Flanagan and
Jennifer B. Ettenger of counsel), for respondents.

Inan action, inter alia, to recover damagesfor legal malpractice, the plaintiff appeals
(1), aslimited by his brief, from so much of an order of the Supreme Court, Kings County (Schack,
J.), dated February 8, 2011, as granted the motion of the defendants Roberta S. Schechter, as
executor of the estate of Donald Schechter, and Donald Schechter, P.C., for summary judgment
dismissing the complaint insofar as asserted against them, and to enjoin him from commencing any
further actions against the defendants Roberta S. Schechter, as executor of the estate of Donald
Schechter, and Donald Schechter, P.C., without approval of the* appropriate Administrative Justice
or Judge,” (2) from ajudgment of the same court dated April 28, 2011, entered upon the order dated
February 8, 2011, (3), aslimited by hisbrief, from so much of an order of the same court dated June
14, 2011, as denied those branches of his motion which were for leave to reargue his opposition to
the motion of the defendants Roberta S. Schechter, as executor of the estate of Donald Schechter,
and Donald Schechter, P.C., among other things, for summary judgment dismissing the complaint
insofar as asserted against them, and for recusal, and (4) from an order of the same court dated July
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22, 2011, which, after ahearing, directed the plaintiff to pay sanctionsin the sums of $1,700 to the
defendants Roberta S. Schechter, as executor of the estate of Donald Schechter, and Donald
Schechter, P.C., and $2,500 to the Lawyers' Fund for Client Protection pursuant to 22 NY CRR 130-
1.1

ORDERED that the appeal from the order dated February 8, 2011, is dismissed; and
itisfurther,

ORDERED that the judgment is affirmed; and it is further,

ORDERED that the appeal from so much of the order dated June 14, 2011, asdenied
that branch of the plaintiff’ s motion which was for leave to reargue his opposition to the motion of
the defendants Roberta S. Schechter, as executor of the estate of Donald Schechter, and Donald
Schechter, P.C., inter alia, for summary judgment dismissing the complaint insofar as asserted
against them is dismissed, as no appeal lies from an order denying reargument; and it is further,

ORDERED that the order dated June 14, 2011, is affirmed insofar as reviewed; and
it isfurther,

ORDERED that the order dated July 22, 2011, is affirmed; and it is further,

ORDERED that onebill of costsis awarded to the defendants Roberta S. Schechter,
as executor of the estate of Donald Schechter, and Donald Schechter, P.C.

The appeal from the intermediate order dated February 8, 2011, must be dismissed
because the right of direct appeal therefrom terminated with the entry of judgment in the action (see
Matter of Aho, 39 NY 2d 241). The issues raised on the appeal from the order dated February 8,
2011, are brought up for review and have been considered on the appeal from the judgment (see
CPLR 5501[a][1]).

In an action to recover damages for legal malpractice, a plaintiff must demonstrate
that the attorney failed to exercisethe ordinary reasonabl e skill and knowledge commonly possessed
by amember of the legal profession and that the attorney’ s breach of this duty proximately caused
the plaintiff to sustain actual and ascertainable damages (see Rudolf v Shayne, Dachs, Stanisci,
Corker & Sauer, 8 NY 3d 438, 442). Here, the defendants Roberta S. Schechter, as executor of the
estate of Donald Schechter, and Donald Schechter, P.C. (hereinafter together the Schechter
defendants), satisfied their prima facie burden of establishing their entitlement to judgment as a
matter of law dismissing the causes of action alleging legal malpractice. In opposition thereto, the
plaintiff failed to raise a triable issue of fact (see Natale v Samel & Assoc., 308 AD2d 568, 569;
Schadoff v Russ, 278 AD2d 222, 223).

As for the remaining causes of action, the Schechter defendants also made a prima
facie showing of entitlement to judgment in their favor, in response to which the plaintiff failed to
raise atriable issue of fact (see generally Zuckerman v City of New York, 49 NY 2d 557, 562).
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The plaintiff failed to set forth any proof of the Supreme Court’s bias or prejudice
which would support recusal (see Walter v Walter, 62 AD3d 787, 788).

The Supreme Court properly imposed a sanction upon the plaintiff for hisfrivolous
conduct in connection with hismotion, inter alia, for |eaveto reargue hisopposition to the Schechter
defendants' motion, among other things, for summary judgment dismissing the complaint insofar
as asserted against them, as the plaintiff’s motion was completely without merit in law and was
undertaken primarily to harass Roberta S. Schechter (see 22 NYCRR 130-1.1).

Finally, while public policy mandates free access to the courts, “when alitigant is
‘abusingthejudicial processby hagridingindividualssolely out of ill will or spite, equity may enjoin
such vexatiouslitigation’” (Matter of Smpson v Ptaszynska, 41 AD3d 607, 608, quoting Matter of
Shreve v Shreve, 229 AD2d 1005, 1006 [internal quotation marks omitted]). Here, the Supreme
Court properly directed the plaintiff to seek leave of the “appropriate Administrative Justice or
Judge” beforefiling any additional actions against the Schechter defendants (see Matter of Smpson
v Ptaszynska, 41 AD3d at 608; Matter of Pignataro v Davis, 8 AD3d 487, 489).

The plaintiff’s remaining contentions are without merit.

RIVERA, J.P., CHAMBERS, HALL and LOTT, JJ., concur.

ENTER:

Aprilanne/Agd<lino
Clerk of the Court
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