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Raymond Cash, P.C., Forest Hills, N.Y., for appellant.

Borchert, Genovesi & La Spina, P.C., Whitestone, N.Y. (Helmut Borchert of
counsel), for respondents Bhojnarine Baijnath and Lilwalti Baijnath.

Solomon & Siris, P.C., Garden City, N.Y. (Bill Tsevis of counsel), for respondent
Flushing Savings Bank, F.S.B.

In an action pursuant to RPAPL article 15 for the determination of claims to real
property, the plaintiff appeals from an order of the Supreme Court, Kings County (Martin, J.), dated
June 29, 2011, which denied her motion to restore the action to the active calendar, extend the time
to file a note of issue, and schedule all outstanding discovery.

ORDERED that the order is reversed, on the law, with one bill of costs payable by
the respondents appearing separately and filing separate briefs, and the plaintiff’s motion to restore
the action to the active calendar, extend the time to file a note of issue, and schedule all outstanding
discovery is granted.

In a compliance conference order dated January21, 2009, the Supreme Court directed
the plaintiff to file a note of issue on or before June 23, 2009, “or [the] action may be dismissed”
(emphasis in original). The order further provided, “[t]his Order does not constitute a CPLR [ ]
3216 Notice” (emphasis in original). The plaintiff failed to file her note of issue on or before June
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23, 2009. On August 28, 2009, the matter was marked “disposed.” Thereafter, the plaintiff moved
to restore the action to the active calendar, extend the time to file a note of issue, and schedule all
outstanding discovery. The Supreme Court found that the compliance conference order had the same
effect as a valid 90-day demand pursuant to CPLR 3216, and denied the motion. The plaintiff
appeals.

“‘[W]hile the failure to comply with a court order directing the filing of a note of
issue can, in the proper circumstances, provide the basis for the dismissal of a complaint under
CPLR 3216, courts are prohibited from dismissing an action based on neglect to prosecute unless
the CPLR 3216 statutory preconditions to dismissal are met’” (Neary v Tower Ins., 94 AD3d 723,
724, quoting Banik v Evy Realty, LLC, 84 AD3d 994, 996). A 90-day demand to file a note of issue
is one of the statutory preconditions (see CPLR 3216[b][3]; Neary v Tower Ins., 94 AD3d at 724;
Maharaj v LaRoache, 69 AD3d 684).

Contrary to the Supreme Court’s determination, the subject compliance conference
order did not constitute a valid 90-daydemand pursuant to CPLR 3216 (see CPLR 3216[b][3]; Neary
v Tower Ins., 94 AD3d at 724; Maharaj v LaRoache, 69 AD3d at 684; O’Connell v City Wide Auto
Leasing, 6 AD3d 682, 683). This compliance conference order specifically stated that it was not an
order constituting a CPLR 3216 notice and did not contain any language warning that failure to file
the note of issue by the deadline of June 23, 2009, would serve as a basis for dismissal under CPLR
3216 (see Neary v Tower Ins., 94 AD3d at 724; Maharaj v LaRoache, 69 AD3d at 684).
Accordingly, the Supreme Court erred in denying the plaintiff’s motion to restore the action to the
active calendar, extend the time to file a note of issue, and schedule all outstanding discovery.

In light of our determination, we need not address the plaintiff’s remaining
contention.

RIVERA, J.P., BALKIN, LEVENTHAL and HINDS-RADIX, JJ., concur.

ENTER:

Aprilanne Agostino
Clerk of the Court
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