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Appea by the defendant from ajudgment of the Supreme Court, Queens County
(Aloise, J.), rendered June 11, 2009, convicting him of manslaughter in thefirst degree, upon ajury
verdict, and imposing sentence.

ORDERED that the judgment is reversed, on the law, and anew trial is ordered.

In fulfilling our responsibility to conduct an independent review of the weight of
the evidence (see CPL 470.15[5]; People v Danielson, 9 NY 3d 342, 348), we nevertheless accord
great deferenceto thefactfinder’ sopportunity to view thewitnesses, hear thetestimony, and observe
demeanor (see People v Mateo, 2 NY 3d 383, 410, cert denied 542 US 946; People v Bleakley, 69
NY 2d 490, 495). Upon reviewing the record here, we are satisfied that the verdict of guilt was not
against the weight of the evidence (see People v Romero, 7 NY 3d 633).

However, over the defendant’ s objection, thetrial court allowed the prosecutor to
eicit, from a detective, the statement of a nontestifying codefendant that the defendant was in the
codefendant’ svehicleonthenight of theincident. Asthe People correctly concede, thisviolated the
defendant’s right of confrontation, secured to him by the Sixth Amendment to the United States
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Constitution (see Crawford v Washington, 541 US 36, 52; see also Richardson v Marsh, 481 US
200, 206; Davisv Washington, 547 US813, 822). Thiserror wascompounded when, on summation,
the prosecutor argued that the codefendant’ s statement established the defendant’ s presence at the
scene of theincident. Since the remaining evidence establishing the defendant’ s identity as one of
the assailants was not overwhelming, the error cannot be deemed harmless beyond a reasonable
doubt (see People v Douglas, 4 NY3d 777, 779; People v Hardy, 4 NY 3d 192, 198; People v
Crimmins, 36 NY 2d 230, 240-241). Accordingly, anew trial isrequired.

Sinceanew trial isrequired, wenotethat the Supreme Court did notimprovidently
exerciseitsdiscretion in ruling that the People could impeach the defendant’ s credibility, should he
testify, with questioning regarding his prison disciplinary record (see People v Sandoval, 34 NY 2d
371; People v Adams, 39 AD3d 1081, 1082; People v Porter, 305 AD2d 933, 934; People v
Veneracion, 268 AD2d 363).

The defendant’ s remai ning contention has been rendered academic in light of our
determination.

FLORIO, J.P., LEVENTHAL, AUSTIN and COHEN, JJ., concur.

ENTER:

Aprilanne/Agd<lino
Clerk of the Court
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