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Dolan of counsdl; Victoria Sypniewski on the memorandum), for respondent.

Appea by the defendant from a sentence of the Supreme Court, Kings County
(DiMango, J.), imposed January 22, 2010, on the ground that the sentence is excessive.

ORDERED that the sentence is affirmed.

A defendant who has validly waived the right to appeal cannot invoke this Court’s
interest of justice jurisdiction to obtain areduced sentence (see Peoplev Lopez, 6 NY 3d 248, 255).
Here, however, the Court isnot precluded from exercising itsinterest of justicejurisdiction because
the defendant’ s purported waiver of hisright to appeal wasinvalid. Although “*atrial court need
not engage in any particular litany’ or catechism in satisfying itself that a defendant has entered a
knowing, intelligent and voluntary appeal waiver, atrial court * must make certain that adefendant’s
understanding’ of thewaiver . .. isevident onthefaceof therecord” (Peoplev Bradshaw, 18 NY 3d
257, 265, quoting People v Lopez, 6 NY 3d at 256), and that “the record demonstrates that [the
waiver] was madeknowingly, intelligently and voluntarily” (Peoplev Lopez, 6 NY 3d at 256). Here,
the Supreme Court stated: “ Please sign the waiver of right [sic] to appeal if you agree with what we
aredoing here,” and asked the defendant, who responded in the affirmative, whether he had signed
thewaiver fredly, voluntarily, and because he understood what it meant. The court did not confirm
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that the defendant discussed the written waiver with his counsel or that “he was aware of its
contents’ (Peoplev Callahan, 80 NY 2d 273, 283). Thisrecord discussion doesnot demonstrate that
the defendant “ grasped the concept of the appeal waiver and the nature of theright hewasforegoing”
(People v Bradshaw, 18 NY 3d at 267; see People v Grant, 83 AD3d 862, 862-863; cf. People v
Ramos, 7 NY 3d 737, 738). Therefore, “notwithstanding the written appeal waiver form it cannot be
said that defendant knowingly, intelligently and voluntarily waived his right to appeal” (People v
Bradshaw, 18 NY 3d at 267; see People v Callahan, 80 NY 2d at 283; People v Grant, 83 AD3d at
862-863).

Neverthel ess, the sentenceimposed was not excessive (see Peoplev Suitte, 90AD2d

80).

MASTRO, J.P., SKELOS, LEVENTHAL, AUSTIN and COHEN, JJ., concur.

ENTER:

Aprilanne/Agd<lino
Clerk of the Court
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