Supreme Court of the State of PNew Pork
Appellate Divigion: Second Judicial Department

D36939
T/kmb
AD3d Argued - November 27, 2012
REINALDO E. RIVERA, J.P.
MARK C. DILLON
SHERI S. ROMAN
JEFFREY A. COHEN, JJ.
2009-10751 DECISION & ORDER

The People, etc., respondent,
v Rolando Candelaria, appellant.

(Ind. No. 12733/07)

LynnW. L. Fahey, New Y ork, N.Y. (AnnaPervukhin of counsel), for appellant, and
appellant pro se.

Charles J. Hynes, District Attorney, Brooklyn, N.Y. (Leonard Joblove, Sholom J.
Twersky, and Katherine C. Milgram of counsel), for respondent.

Appea by the defendant from a judgment of the Supreme Court, Kings County
(Marrus, J.), rendered November 4, 2009, convicting him of murder in the second degree, upon a
jury verdict, and imposing sentence. The appeal brings up for review the denial, after a hearing, of
that branch of the defendant’s omnibus motion which was to suppress his statements to law
enforcement officials.

ORDERED that the judgment is affirmed.

Contrary to thedefendant’ scontention, thehearing court properly determined that the
police had probable causeto arrest him. Thevictim’ sidentification of the perpetrator of the shooting
by his nickname “Holy” was communicated to the police by the victim’'s mother, who knew the
name “Holy” from the block and that he was “Vanessa' s boyfriend.” A subsequent search by the
police of their database connected the defendant to that unusual nickname. Thereafter, the police
received a phone call from an unidentified citizen informing them that the “subject” of ther
investigation, the defendant, was |ocated inside the same house as the informant. Upon arriving at
that location, the arresting detective confirmed that the defendant matched a photograph that had
previously been generated from the police department’s photo manager system. Under these
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circumstances, the People established that the defendant’ s arrest was supported by probable cause
(see Peoplev Says, 265 AD2d 585; Peoplev Sngh, 142 AD2d 743). Accordingly, the hearing court
properly denied that branch of thedefendant’ somnibusmotion which wasto suppress hisstatements
to law enforcement officias.

The defendant failed to preserve for appellate review his contention that he was
denied afair trial by the prosecutor’s misconduct in eliciting testimony from the defendant which
improperly bol stered thetestimony of two prosecution witnesses (see CPL 470.05[2]; Peoplev\West,
56 NY 2d 662; People v Rossi, 99 AD3d 947). In any event, under the circumstances of this case,
theisolated questions by the prosecutor were not so “pervasive or flagrant” asto deny the defendant
afairtrial (Peoplev Rossi, 99 AD3d at 951). Moreover, any error in the admission of the testimony
was harmless, since the evidence of the defendant’ s guilt, without reference to the testimony, was
overwhelming and there was no significant probability that, but for the error, the jury would have
acquitted the defendant (see People v Crimmins, 36 NY 2d 230, 241-242; People v Brody, 82 AD3d
784, 785).

Thedefendant’ sclaim that hewas deprived of the constitutional right to the effective
assistance of counsel is based, in part, on matter appearing on the record and, in part, on matter
outside the record and, thus, constitutes a “‘mixed claim[ ]'” of ineffective assistance (People v
Maxwell, 89 AD3d 1108, 1109, quoting People v Evans, 16 NY 3d 571, 575, n 2, cert denied _____
US__ ,132SCt325). Itisnot evident from the matter appearing on the record that the defendant
was deprived of the effective assistance of counsel (cf. People v Crump, 53 NY 2d 824; People v
Brown, 45 NY 2d 852). Since the defendant’s claim of ineffective assistance cannot be resolved
without reference to matter outside the record, a CPL 440.10 proceeding is the appropriate forum
for reviewingtheclaiminitsentirety (see People v Freeman, 93 AD3d 805, 806; Peoplev Maxwell,
89 AD3d at 1109; People v Rohlehr, 87 AD3d 603, 604).

The sentence imposed was not excessive (see People v Suitte, 90 AD2d 80).
The defendant’ sremaining contentions raised in his pro se supplemental brief either

are unpreserved for appellate review and, in any event, without merit, or are based on matter dehors
the record.

RIVERA, J.P., DILLON, ROMAN and COHEN, JJ., concur.

ENTER:

Aprilanne/Agd<lino
Clerk of the Court
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